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No. 12,899 

STATEMENT OF QUESTIONS PRESENTED 

1. May the trial Court summarily dismiss a Complaint 
on the basis of an alleged settlement agreement, the val¬ 
idity of which is contested? 

2. Does the partial surrender of a benefit obtained by 
fraud constitute valid consideration to support a release 
from the victim? 

3. May one who accepts the attempted rescission of a 
settlement agreement thereafter obtain the benefit of such 
agreement? 


TABLE OF CONTENTS 


PAGE 

Statement of Questions Presented-Flyleaf 

Jurisdictional Statement _ 1 

Statement of the Case_J__ 1 

Statement of Points_ 3 

Summary of Argument_ 4 

Argument 


I. The defense of release, when properly 
raised, must be tried on the merits as any 
other issue in the case_ 4 


II. The question of whether a claim constituting 
basis of compromise is asserted in good 
faith, and fairly and deliberately made, is a' 
question of fact for the jury._ 8 

HI. The party against whom rescission is sought 
may elect to accept the rescission and if he 
does so the election is irrevocable_ 10 


Conclusion _ L _ 



Table of Cases 


William C. Beach Air Brush Co. v. General Motors 
Corporation et al (Decided 1950) CCA 3, 184 F. 

Guerro v. American Hawaiian Steamship Company 

(Decided June, 1955) CCA 9, 222 F.2d 238_ 

Holtzman v. Lmton (1906) 27 App. DC 241_ 

Trumbull Steel Co. v. TJ. S. (Ct. of Claims, 1932) 1 

F. Supp. 762.___.’.___ 

TJntermyer v. Bowers, 79 F. 2nd 9, cert. den. Bowers 
v. TJntermyer , 56 S. Ct. 174, 296 U. S. 641, 80 L. 
Ed. 456 _ 


4 

5 
9 

9 

10 


Miscellaneous 

6 Moore’s Fed. Practice, p. 2167._ 7 















Hmfrit States Court of Appeals 

Foe the District of 'Columbia Circuit 


No. 12,899 


Max Tendler, Appellant, 
v. 

Nick Bashiko, et al.. Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


APPELLANT’S BRIEF 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the United States 
District Court for the District of Columbia, entered on 
March 1, 1955, dismissing plaintiffs Complaint. This 
court has jurisdiction of the appeal pursuant to 28 USC 
§§ 1291,1294. 

STATEMENT OF THE CASE 

This case originated in an action brought by appellant 
for rescission of the purchase of The Portland Building 
from the appellees on the ground of fraud. The Title 
Company, Realtor and trustees involved (not parties to 
this appeal) were named as additional defendants. 
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The Complaint alleged that on April 3, 1953, relying 
upon certain fraudulent misrepresentations effecting the 
value and income of the building, appellant executed a 
contract for the purchase of the property for the sum of 
$375,000, to be paid in the following manner: 

$ 50,000 cash 

178,750 1st trust to be assumed 
70,500 2nd trust to be assumed 
75,750 3rd trust to be executed by plaintiff 

That four days later the appellant made settlement 
pursuant to the contract, paying the $50,000 cash re¬ 
quired. 

That the appellant was deliberately and fraudulently 
misled into the belief that there was an existing second 
trust of $70,500 secured by the property purchased, and 
that the appellees were owners of record at the time of 
the purchase; that in fact the building was purchased by 
the appellees after the execution of the contract with 
appellant; that the second trust was placed upon the 
building by appellees subsequent to the contract; and that 
the second trust was not secured by the property pur¬ 
chased but by certain other valuable property of the ap¬ 
pellees together with the property purchased. 

After suit was brought and before trial appellant and 
appellees affixed their signatures to a praecipe of dis¬ 
missal and a paper writing dated July 1, 1954, entitled 
“Agreement”, reciting in substance, as follows: 

That the second and third trusts on the property were 
due on April 3, 1954, and payment had not been made; 
that appellee Nick Basoliko as holder of the note secured 
by the third deed of trust was about to foreclose and that 
in consideration of their mutual releases appellee Nick 
Basiliko would take title to the property and the case 
against appellees would be dismissed with prejudice. 


Thereafter, on January 26, 195£ shortly before pre¬ 
trial, appellant filed his "Motion for Leave to File Prae¬ 
cipe of Dismissal” alleging the execution of the paper 
writing of July 1, 1954, and that coincidentally therewith 
a praecipe of dismissal was “executed and deposited with 
counsel for defendants, Basiliko . . . that almost imme¬ 
diately thereafter, however, plaintiff disputed the validity 
of the aforesaid praecipe, and defendants, accordingly 
have refrained from filing the same. ...” 

% 

The motion came on for hearing on January 28, 195£ 
and was opposed by appellant The Court ordered the 
cause dismissed without prejudice. -iVtiCL 

Thereafter appellees moved for reconsideration of 
prior motion and was heard on March 1, 1955. Appellant 
attacked the validity of the alleged settlement agreement 
and the praecipe of dismissal and denied the valid deliv¬ 
ery of either of the instruments. Counsel for appellees 
admitted that the praecipe of dismissal was delivered to 
him in escrow. The Court modified the prior order so as 
to dismiss with prejudice, without findings and solely on 
the basis of the paper writing of July 1, 1954. 

From this order of dismissal appellant brings this 
appeal. 


STATEMENT OF POINTS 

The trial court erred in dismissing the Complaint with 
prejudice and without a trial on the merits of the follow¬ 
ing issues: 

1. The validity of the controverted “settlement agree¬ 
ment”. 

2. Whether or not the release was obtained as a result 
of a fraudulent scheme and therefore invalid. 

3. Whether or not the claim released in consideration 
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of the “settlement agreement” was fraudulently asserted 
and therefore invalid consideration. 

4. Whether or not the repudiation of the “settlement” 
was accepted by the party against whom repudiation was 
sought. 


SUMMARY OF ARGUMENT 

The trial court erred in summarily dismissing the Com¬ 
plaint with prejudice based entirely upon a purported 
settlement agreement, the validity of which was denied. 
In the face of the contest over the validity of the “settle¬ 
ment agreement” the court should have compelled the 
proponent of the agreement to plead accord and satisfac¬ 
tion and allow the opponent to reply to the plea, and in 
that manner raise in an orderly fashion, as set out by the 
Federal Rules, all issues relating to the release. This 
was never done. The appellant in opposing the motion to 
dismiss with prejurice denied that the settlement agree¬ 
ment was valid, and, throughout the hearings, indicated 
defenses of failure of consideration, fraud in the procure¬ 
ment of the “settlement agreement” and the repudiation 
of the agreement and acceptance thereof by appellees. 
The appellant should have been given an opportunity to 
plead these issues by a responsive plea. In any case the 
hearings clearly show that a genuine issue of fact exists on 
the issues which can only be for jury determination. 

ARGUMENT 

I. The defense of release, when properly raised, must be 
tried on the merits as any other issue in the case. 

A settlement agreement, like any other contract, is sub¬ 
ject to proof effecting its validity. The signatures of the 
parties to the writing does not bar further inquiry into 
the facts effecting its validity Willard C . Bmch Air Brush 
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v. General Motors, mfra; Guerro v. Americam Hawaiian 
Steamship Co., mfra. When the validity of such an agree¬ 
ment is denied, the issue is treated as any other issue in 
the case and the manner of raising the issue is provided in 
the Federal Rules. It must be fairly raised by a plea of set- 
tlement,allowing opportunity for responsive pleading and 
an orderly trial on the merits with fair notice to the parties. 
Here there were none of these elements essential to a 
fair and orderly hearing. There was no plea of settle¬ 
ment and, of course, no responsive plea—there was no 
hearing on the merits—no findings of fact—and no fair 
notice of any determination to be made on the merits. 

Appellees, in their “Motion for Leave to File Praecipe 
of Dismissal”, (Appellant’s App. 15, et seq.) offered the 
praecipe and agreement of July 1, 1955, as though of un¬ 
questioned validity and therefore entitled to be treated as 
an admission entitling them to a judgment thereon, even 
though in their very motion it is stated that the praecipe 
of dismissal was “deposited”with counsel; that the “set¬ 
tlement agreement” was executed coincidentally with the 
praecipe, and that “almost immediately thereafter, how¬ 
ever, plaintiff disputed the validity of the aforesaid prae¬ 
cipe ...” (Appellant’s App. 16). 

On the face of this patent contradiction of the “agree¬ 
ment” it must require, at the least, careful scrutiny into 
the'facts effecting its validity. One might assume that 
an “agreement” implies just that. An immediate repu¬ 
diation is strong evidence tending to negate the inference 
that there had ever .been an agreement consummated. 
Here is an admission by the proponent that “almost im¬ 
mediately” the appellant disputed its validity.—That the 
praecipe was delivered in escrow is undenied by counsel 
for appellees. (Appellant’s App. 57). 

Appellant asserts that both the praecipe and agreement 
were delivered in escrow (Appellant’s App. 33, 43, 62) 
and throughout denied the alleged “settlement”, which 
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purports to return the property to appellees and, as well, 
to allow them to keep the entire $50,000 cash deposit paid 
by appellant (Appellant’s App. 49, et seq., 60 et seq.), 
which appellant urges, was fraudulently secured. 

In the face of appellant’s attack on the validity of the 
“settlement agreement” it was impossible for the Court to 
act on appelees’ motion as a motion for judgment on the 
pleadings. There existed a disputed issue of fact. Ap¬ 
pellees urged their “Motion for Leave to File Praecipe 
of Dismissal” as a motion under FRCP 41 and Rule 17 of 
the Court (Appellant’s App. 17, 23). The Court refused 
to indicate what'procedure was being followed (Appel¬ 
lant’s App. 55)—refused to make findings of fact—and 
specifically refused to admit the validity of the purported 
settlement agreement (Appellant’s App. 55, 56), although 
it was urged upon the Court that another judge had so 
found (Appellant’s App. 16). The Court did not treat 
appellant’s motion as one for summary judgment (Appel¬ 
lant’s App. 40). Even if we were to assume, arguendo, 
that appellees’ motion was one for summary judgment, 
may we not also assume that appellant was entitled to 
fair notice that it was being so treated? A search of the 
entire record nowhere discloses the slightest suggestion 
of that intent The district court, as much in doubt, per¬ 
haps as appellant, refused to indicate the procedures (Ap¬ 
pellant’s App. 55). To give so liberal a construction to 
the Federal Rules would have the effect of discarding any 
rules of procedure in our Federal Courts, until one might 
say—file what you wish and let your party opponent take 
the risk of construing the procedure. 

It cannot be said that the motion was made for speedy 
determination on the merits for it was filed on the eve of 
pre-trial some six months after the events upon which it 
was based. Under that circumstance the district court 
might well have reserved determination until the trial on 
the merits. Professor Moore points out that “district 
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courts should not . . . allow the summary judgment pro¬ 
cedure to be used in such a manner that almost as much 
expense and effort is incurred in demonstrating that sum¬ 
mary judgment should be denied and that the case should 
go to trial as the expense and effort involved in the ac¬ 
tual trial” and that “Some cases by the nature of the 
issues involved are not susceptible of summary adjudica¬ 
tion but require the full exploration of a trial”. 6 Moore?s 
Fed. Pract. p. 2167 and cases cited therein. The appel¬ 
lant here does not seek judgment in his favor but only a 
chance to establish his claim by a trial on the merits. 

William, C. Beach Air Brush Co. v. General Motors 
Corporation, et al, (Decided 1950) OCA 3,184 F. 2d 569; 
and Querro v. American Hawaiian Steamship Company 
(Decided June, 1955) CCA 9, 222 F. 2d 238, are the two 
cases most nearly in point. 

In the Beach Air Brush case after a mistrial the parties 
negotiated for settlement. Thereafter defendant filed a 
petition for permission to plead accord and satisfaction 
alleging a settlement Upon the hearing on the petition 
the district court dismissed with prejudice upon the writ¬ 
ten consent of counsel for plaintiff, who at the time, no 
longer represented the plaintiff. The plaintiff through his 
new counsel asserted that the consent dismissal was car¬ 
ried through in order to consummate a settlement which 
had been imposed upon him while in a weakened physical 
condition and through duress. In reversing, the Third 
Circuit Court of Appeals said at 184 F.2d 570: 

“. . . It may well be, of course, that the plaintiff has 
in fact entered .into a valid and binding agreement 
for the settlement and discontinuance of this suit, as 
the defendants assert in their plea of satisfaction 
and accord, but the plaintiff is nonetheless entitled 
to have the court pass upon the validity of that plea 
after a hearing at which both parties have oppor-* 
tunity to offer evidence bearing upon it. The plain¬ 
tiff has never been afforded such a hearing/* 
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In the Guerro case the defendant in a snit for personal 
injury pleaded the execution of a valid and general re¬ 
lease. The jury could not agree and was dismissed. 
Thereafter the district court intimated that in its opinion 
the release introduced into evidence in the course of the 
trial was valid, and suggested that counsel move for sum¬ 
mary judgment. The motion was resisted by plaintiff’s 
counsel who took the position that only the jury could 
decide the facts. The Court granted judgment for de¬ 
fendant. The 9th Circuit Court of Appeals reversed, 
saying: 

“Neither the motion for a summary judgment, nor 
anything the Court said, remotely indicate that the 
seaman ever admitted in his testimony that the re¬ 
lease was valid. Appellee, it is clear, was under the 
impression that every essential to the validity of the 
release was proved and this was the court’s view. 
But there is no contention that appellant seaman ad¬ 
mitted that the evidence established such alleged fact. 
Here, unquestionably, was a question of fact which, 
under the Seventh Amendment, could .be resolved 
only by a jury from the evidence in the case.” 

n. The question of whether a claim constituting basis of 
compromise is asserted in good faith, and fairly and 
deliberately made, is a question of fact for the jury. 

Assuming that the allegations of the Complaint are 
true, as we are required when passing on a motion made 
without benefit of findings of fact, the appellant’s case 
stands in this posture: 

Appellant purchased property represented to produce a 
certain annual income. Assuming that he should be able 
to re-finance a substantial portion of the trusts when they 
become due, he finds one year later that the income of the 
property is not only substantially less than that which 
he had been led to believe and that the property is, in 
fact, operating at a loss, but also that the second trust 
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which he assumed, was not upon the strength of the prop¬ 
erty purchased, hut upon the strength of certain other 
property of appellees, which of course is not available to 
him as a basis for extending the trusts. As a direct re¬ 
sult of the fraud practiced upon him he is unable to pay 
the trusts due. The appellees who themselves placed the 
appellant in that position, then descend upon him to fore¬ 
close with the threat of taking still more from him by 
way of deficiency judgment. Assuming, without admit¬ 
ting, that the “settlement agreement” is otherwise valid, 
is there valid, legal consideration to support the agree¬ 
ment, where the only consideration flowing to appellant is 
the release of any further claims by appellees against the 
appellant? (Appellant’s App. 12). The release of a 
claim constitutes consideration only where the claim is 
asserted in good faith. The question of whether a claim 
constituting the basis of compromise is asserted in good 
faith, and fairly and deliberately made is a question of 
fact for the trier of fact—in this case the jury. TruvibuU 
Steel Co. v. U. S. (€t of Claims, 1932) 1 F. Supp. 762. 
Only a jury may determine whether the “settlement agree¬ 
ment” was procured as a part of and as a result of the 
fraudulent scheme alleged and therefore tainted with the 
original fraud. Holtzman v. Linton (1906) 27 App. DC 
241. Certainly a party may not set up the fruits of his 
fraud as a defense to an action on it, and a promise to 
commit no further fraud upon the victim does not consti¬ 
tute consideration for a release from him. A jury may 
well question whether a settlement agreement “almost 
immediately” repudiated and while the benefits of the set¬ 
tlement may be presumed to be fresh in the enjoyment of 
the parties, is supported by consideration. 
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m. The party against whom rescission is sought may 
elect to accept the rescission and if he does so the 
election is irrevocable. 

The appellees, upon being notified of appellant’s repu¬ 
diation of the agreement sought to straddle the fence for 
six months thereafter. Only on the eve of trial when the 
probable outcome of trial on the merits might be better 
foretold, did they seek to enforce their so-called agree¬ 
ment. Had they sought permission to amend to plead 
accord and satisfaction the court might well have asked 
why they delayed until the eve of trial to so plead. 

Almost four months after the execution of the “agree¬ 
ment” appellees continued the litigation unabated by mov¬ 
ing to Add Party Plaintiff (Appellant’s App. 13). When 
the court denied the motion counsel for appellees advised 
appellant that “this settlement is off” (Appellant’s App. 
45, 46). 

This conduct of the appellees in failing to plead the 
issue, continuing to actively litigate, and asserting that 
“the settlement is off” constitutes evidence from which 
the trier of fact may conclude that the repudiation of the 
agreement was accepted by appellees. TJntermyer v. Bow¬ 
ers 79 F.2d 9, cert. den. Bowers v. TJntermyer 56 S. Ct 
174, 296 U. S. 641, 80 L. Ed. 456. 

It is encumbent upon the appellees to take unequivocal 
action in the face of the repudiation, especially so where 
it involves the repudiation of a settlement agreement 
based upon the uncertainties of time. But it appears 
that appellees still wish to face both ways at once. “. . . 
This is the most unhappy settlement we have ever made”, 
cried counsel for appellees (Appellants App. 44), while 
desperately clutching at the “unhappy settlement” which 
appellant sought to tear from his grasp. 
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CONCLUSION 

Appellant respectfully submits that the order of dis¬ 
missal appealed from be reversed and remanded for ac¬ 
tion not inconsistent with the Opinion of this Court, and 
for such other relief as to this Conrt seems proper. 

Respectfully submitted, 

J. Zitomeb 
7705 Georgia Ave. 
Washington, D. C. 

Counsel for Appellant 
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173 Filed May 12 1954 Harry M. Hull, Clerk 

Amended Complaint 

Amended Complaint for Rescission, Damages, Etc . 

Comes now the plaintiff, Max Tendler, and pursuant to 
the provisions of Buie 15 (a), Federal Rules of Civil Pro¬ 
cedure, and files herein his Amended Complaint as fol¬ 
lows: 

L Jurisdiction is based on the amount involved, the 
same exceeding Three Thousand Dollars ($3,000.00). 

2. Plaintiff alleges that prior to April 3, 1953, the de¬ 
fendants James L- Dixon and Jeane Dixon, a partnership, 
engaged in the real estate business as James L. Dixon 
and Company, did offer for sale to the plaintiff prem¬ 
ises numbered 1129 Vermont Avenue, N. W., being 

174 further described as Lot 805 in square 215, and did 
represent to the plaintiff that the said property 

was then owned by the defendant Nick Basiliko, while in 
fact said property was then owned by David B. Karrick 
and James L. Karrick, Jr. 

3. In order to induce plaintiff to purchase the said 
property, the said defendants James L. Dixon and Jeane 
Dixon did, together with the defendant Nick Basiliko, 
make certain false and material representations to the 
plaintiff, to wit, that the property then had an annual 
rental income in excess of that which was actually being 
received from the tenants thereof; that operating expen¬ 
ses of the building were materially lower than actual 
operating expenses; that comparable ground in the area 
had sold for prices higher than the actual sales thereof; 
that there were no leases in the building extending beyond 
August 31, 1953, which was factually untrue; and that 
certain materials were used in the construction of the 
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building rather than those actually used in such con¬ 
struction. 

That the value of the building on the market and to 
the plaintiff was in large measure predicated upon the 
truth of the representations above set forth, and that the 
plaintiff with the knowledge and the intent of the defend¬ 
ants named in preceding paragraph did rely thereon in 
concluding a contract for the purchase of the said prop¬ 
erty. 

4. That on, to wit, the third day of April, 1953, the 
plaintiff, relying as aforesaid, upon the representations 
above set forth did enter into a contract for the pur¬ 
chase of the above described property for the sum of 
three hundred seventy-five thousand dollars ($375,000.00) 
of which fifty thousand dollars ($50,000.00) was payable 
in cash, a first trust of one hundred seventy-eight thou¬ 
sand seven hundred fifty dollars ($178,750.00) was 

175 to be assumed together with a second trust of sev¬ 
enty thousand five hundred dollars ($70,500.00), 
which was also to be assumed, and a third trust of sev¬ 
enty-five thousand seven hundred fifty dollars ($75,750.00) 
which was to be executed by the plaintiff, representing 
the balance of the purchase price. 

5. On April 7, 1953, the plaintiff made settlement at 
the offices of the defendant District Title Insurance Co., 
with adjustments as of April 3, 1954, and paid the cash 
required under the terms of the said contract. 

6. That while the contract of sale entered into as 
aforesaid required the plaintiff to assume a second deed 
of trust on the property agreed to be purchased in the 
amount of seventy thousand five hundred dollars ($70,- 
500.00), such deed of trust could not have been assumed 
by him since there was no such deed of trust in existence. 
Plaintiff alleges that on or about the same date that the 
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That the value of the building on the market and to 
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plaintiff with the knowledge and the intent of the defend¬ 
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concluding a contract for the purchase of the said prop¬ 
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4. That on, to wit, the third day of April, 1953, the 
plaintiff, relying as aforesaid, upon the representations 
above set forth did enter into a contract for the pur¬ 
chase of the above described property for the sum of 
three hundred seventy-five thousand dollars ($375,000.00) 
of which fifty thousand dollars ($50,000.00) was payable 
in cash, a first trust of one hundred seventy-eight thou¬ 
sand seven hundred fifty dollars ($178,750.00) was 

175 to .be assumed together with a second trust of sev¬ 
enty thousand five hundred dollars ($70,500.00), 
which was also to be assumed, and a third trust of sev¬ 
enty-five thousand seven hundred fifty dollars ($75,750.00) 
which was to be executed by the plaintiff, representing 
the balance of the purchase price. 

5. On April 7, 1953, the plaintiff made settlement at 
the offices of the defendant District Title Insurance Co., 
with adjustments as of April 3, 1954, and paid the cash 
required under the terms of the said contract. 

6. That while the contract of sale entered into as 
aforesaid required the plaintiff to assume a second deed 
of trust on the property agreed to be purchased in the 
amount of seventy thousand five hundred dollars ($70,- 
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by him since there was no such deed of trust in existence. 
Plaintiff alleges that on or about the same date that the 
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defendant Basiliko executed the contract of sale afore¬ 
said, he did further execute and deliver to David B. Kar- 
rick and James L. Karrick, Jr., his note in the amount of 
seventy thousand dollars ($70,000.00) and secured the 
same by a second deed of trust on the property agreed to 
be purchased by the plaintiff together with certain other 
valuable property owned by the said defendants Nick 
Basiliko and Helen Basiliko; that the defendant title com¬ 
pany failed to disclose to the plaintiff the facts and cir¬ 
cumstances surrounding the execution of the said deed of 
trust nor did the defendants Nick Basiliko or Helen Basi¬ 
liko disclose the same. Plaintiff alleges that such facts 
and circumstances were material and that the defendant 
title company as well as the defendants Nick Basiliko and 
Helen Basiliko had the duty of disclosing the same to the 
plaintiff. 

176 7. After making settlement and obtaining pos¬ 

session of the property, the plaintiff learned for 
the first time that the representations made by the de¬ 
fendants James L. Dixon and Company and the defendant 
Nick Basiliko respecting the rental income of the prop¬ 
erty was untrue as were the operating expenses and 
should have been known by them to be untrue; that the 
income was in fact substantially below that represented 
by said defendants and the expenses substantially higher 
than those represented; that after obtaining possession 
of the property the plaintiff learned for the first time that 
the other material representations made by the defend¬ 
ants as above set forth were untrue and should have been 
known by them to be untrue. 
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8. On learning of the false representations above set 
forth, the plaintiff promptly sought to rescind the contract 
of sale and tendered to the defendants Nidi Basiliko and 
Helen Basiliko to reconvey the property to them upon 
their payment to him of the monies paid in the acquisi¬ 
tion of the property plus the surrender of the deferred 
purchase note given by him. That the said defendants 
refused to accept plaintiffs tender of rescission and the 
plaintiff did thereafter continuously, in the interest of 
avoiding litigation, attempt to settle and compromise with 
the defendant Nick Basiliko; that said defendant Nick 
Basiliko made numerous proposals of settlement and com¬ 
promise, none of which were actually consummated. 

9. That on settlement as required ;by the terms of the 
contract of sale, the plaintiff did execute and deliver to 
the defendant Nick Basiliko his promissory note in the 
amount of seventy-five thousand seven hundred fifty dol¬ 
lars ($75,750.00) payable in one year with interest at 

the rate of six percent (6%) securing the same by 
177 a third deed of trust on the property herein in¬ 
volved. Plaintiff alleges by reason of the fraud 
practiced by the defendant Basiliko and Dixon, said deed 
of trust should be cancelled and should be declared to be 
null and void; that the trustees named in the said deed of 
trust are the defendants Thornton W. Owen and Robert 
W. Kidwell. Plaintiff has communicated to them and 
they have knowledge of plaintiff's claim as above set forth. 
Plaintiff alleges that the said trustees are employees of 
and are interested in the ownership of the defendant Thos. 
J. Owen and Son, auctioneers; and, that, despite such 
knowledge the defendant trustees are now, at the direc¬ 
tion of the defendant Nick Basiliko, proposing to fore¬ 
close under the terms of the said third deed of trust. 
Plaintiff alleges that if such foreclosure is permitted, he 
will be irreparably injured and he further alleges that he 
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has already sustained damage by reason of the afore 
proposed foreclosure and loss of tenants from the prop¬ 
erty and otherwise. 

10. Plaintiff alleges further that the defendant Thos. 
J. Owen and Son because of the interest of the trustees 
should not be permitted to conduct a foreclosure sale of 
the property. 

11. Plaintiff alleges that after his attempted rescission 
as aforesaid and in the course of negotiations looking to¬ 
ward a settlement of the dispute and at the suggestion of 
the defendant Nick Basiliko and on his promise to save 
the plaintiff harmless, the plaintiff did incur large ex¬ 
penditures in attempting to improve the property and its 
income and that he has been otherwise injured and dam¬ 
aged by reason of the acts and conduct of the defendants 
as hereinabove set forth. 

WHEREFORE, the plaintiff prays: 

1. That the defendants and each of them be enjoined 
temporarily and permanently from proceeding with the 
proposed foreclosure of the property set forth in the com¬ 
plaint. 

178 2. That this Honorable Court rescind the con¬ 

tract of sale entered into by and between the parties 
as set forth in the foregoing complaint and that upon 
such rescission the Court require the defendants to re¬ 
store to the plaintiff the consideration paid by him for 
the property together with such other funds as were in¬ 
vested therein by him subsequent to his acquisition of 
title. 

3. That the defendant Nick Basiliko be enjoined from 
selling, transferring, hypothecating or in any other man¬ 
ner disposing of the notes secured by the second and 
third deeds of trust 


4. That in addition to rescission, the plaintiff be al¬ 
lowed snch incidental damages as he has sustained by 
reason of the acts and conduct of the defendants. 

5. That should the Court deny rescission, that the 
plaintiff be awarded judgment against the defendants and 
such of them as have caused damage to the plaintiff in 
the sum of one hundred fifty thousand dollars ($150,- 
000 . 00 ). 

6. And for such other and further relief as to the 
Court may seem just and proper. 

/s/ Max Tendler 
Max Tendler 

• • • • 

180 Filed May 28 1954 Harry M. Hull, Clerk 

Answer of Defendants, Nick and Eden Basiliko 
First Defense : 

Plaintiff’s amended complaint herein fails to state a 
cause of action upon which any relief may be granted. 

Second Defense : 

These defendants admit the allegations contained in 
paragraph 1 of plaintiff’s amended complaint. 

These defendants admit that prior to April 3, 1953, de¬ 
fendants, Dixon were partners engaged in real estate 
business in the District of Columbia and admit that said 
co-defendants had offered the property concerned herein 
for sale to the plaintiff. These defendants admit that 
they were not then the title owners thereof, but aver that 
they were respectively the contract owner thereof, and 
the person entitled to a dower interest therein, and that 
in due course defendant, Nick Basiliko became record 
owner thereof, and defendant, Helen Basiliko became en- 
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titled to a dower interest therein which record titles were 
duly conveyed to plaintiff in accordance with plaintiffs 
contract of purchase. 

These defendants deny that they or either of them made 
any false representation of any material fact pertaining 
to the property herein concerned unto the plaintiff or 
that plaintiff relied upon any representation unto him 
made, but aver that plaintiff made and caused to be made 
an independent investigation of any and all representa¬ 
tions made unto him, upon which independent investiga¬ 
tions plaintiff relied. 

These defendants admit that the basic terms of the con¬ 
tract entered into by plaintiff were as alleged, excepting 
only as to the second deed of trust the terms of 
181 which at the time of settlement were determined to 
vary slightly from those reflected in the contract 
referred to, but which plaintiff thereupon accepted after 
full knowledge of such variance. These defendants admit 
that the plaintiff made settlement at the District Title 
Company upon his contract of purchase in substantial 
compliance with the terms of his contract but have no 
knowledge of any failure of disclosure on the part of said 
Title Company unto the plaintiff upon which plaintiff 
herein would be entitled to any relief herein, or for 
which these defendants w'ould be liable in any manner 
unto the plaintiff. These defendants admit that defend¬ 
ant Nick Basiliko is now the owner of the second deed of 
trust referred to in plaintiff’s complaint and aver that he 
became the owner thereof upon full payment of valuable 
consideration therefor and the same now covers and is 
secured solely upon the property concerned in this action. 

These defendants deny each and every material allega¬ 
tion contained in paragraphs 7 and 8 of plaintiff’s com¬ 
plaint. 
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These defendants admit the execution and delivery of 
the trust note referred to in paragraph 8 of plaintiff's 
complaint and aver that the same is now fully matured, 
overdue and unpaid. They deny all of the remaining 
allegations contained in plaintiff's complaint. 

Third Def ense: 

For further defense to plaintiffs complaint herein, these 
defendants aver that the same is barred by plaintiff's 
laches in failing to take any steps or institute any action 
seeking relief from his complaint until after all obliga¬ 
tions unto any of the defendants herein had fully ma¬ 
tured, if, as plaintiff alleges he had knowledge of a 
claimed fraud immediately upon obtaining possession of 
the property herein concerned. In the interim plaintiff 
by his inaction permitted the positions of these defend¬ 
ants to materially change thereby making his present po¬ 
sition to be grossly inequitable. 

Fourth Defense: 

For further defense to plaintiff’s complaint here- 
182 in, these defendants aver that the plaintiff has 
waived his rights to the relief sought herein by his 
continued retention of possession of the premises and of 
his receipt of the rents and income derived therefrom and 
is therefore estopped from now seeking to rescind the 
same. Plaintiff has at no time returned the property in¬ 
volved in this action, or even tendered the return of the 
same. 

WHITEFORD, HART, CARMODY & WILSON, 
By /s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr., 

815 - 15th Street, N. W. 
Washington, D. C. 

Attorneys for Defendants, 
Basiliko, 


10 A 


* • • • 

193 Filed Jnl 20 1954 Harry M. Hull, Clerk 

COPY 

Agreement 

THIS AGREEMENT, made this 1st day of July, 1954, 
by and between MAX TENDLER and NICK BASILIKO, 

Witnesseth 

WHEREAS, the parties hereto did heretofore on April 
3, 1953, enter into a contract wherein the said Max 
Tendler did thereafter obtain record title to Lot 805, 
Square 215, improved by premises numbered 1129 Ver¬ 
mont Avenue, N. W., which said property is more par¬ 
ticularly described in a deed of conveyance thereto from 
Nick Basiliko and his wife to Max Tendler, dated April 
7, 1953, and, 

WHEREAS, pursuant to the contract above referred 
to, the said Max Tendler assumed a first deed of trust 
secured upon the property in the sum of One Hundred 
Seventy Eight Thousand Seven Hundred Fifty ($178 f 
750.00) Dollars, due August 17, 1955, further agreed 
to assume a second deed of trust secured upon said 
property in the sum of Seventy Thousand ($70,000.00) 
Dollars, due April 3, 1954, and further executed a third 
deed of trust secured upon said property in the sum of 
Seventy Five Thousand Seven Hundred Fifty ($75,- 
750.00) Dollars, due April 3, 1954, and 

WHEREAS, the said Max Tendler has failed to make 
payment of the above described second and third deeds 
of trust as a result of which Nick Basiliko as owner 
and holder of the note secured by the third deed of trust 
above described and as such has heretofore directed the 
trustees named in the said deed of trust to proceed to 
foreclose thereunder, and 
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WHEREAS, the said Max Tendler did heretofore in¬ 
stitute Civil Action No. 1856-54 in the United States 
District Court for the District of Columbia, seeking to 
enjoin the above scheduled foreclosure, to rescind his 
contract of purchase of the land and premises herein 
concerned and/or to recover damages from the said Nick 
Basiliko, and 

194 WHEREAS, it is the desire of the parties 
hereto to compromise and settle all disputes exist¬ 
ing between themselves growing out of, arising or in 
any manner pertaining to any of their dealings hereto¬ 
fore relating to the land and premises herein concerned 
or to any contract or obligation thereunto pertaining. 

NOW, THEREFORE, the parties hereto do mutually 
agree as follows: 

Prior to the execution of this agreement and in con¬ 
sideration thereof, the said Max Tendler has caused a 
good and sufficient deed conveying all of his right, title 
and interest in and to the land and premises herein to 
be executed, acknowledged and delivered unto the said 
Nick Basiliko, reconveying unto the said Nick Basiliko 
all of the right, title and interest of the said Max Tendler 
into the said land and premises. 

In consideration of the aforesaid deed and in the 
acceptance thereof, Nick Basiliko does hereby agree and 
does hereby waive any and all claim of any kind or 
nature whatsoever against Max Tendler, growing out of 
or on account of any of the trusts hereinbefore referred 
to or any obligation or expense constituting a lien charge 
or claim against the land and premises herein concerned, 
including taxes due and owing the District of Columbia 
and assessed against said land and premises, or any 
other claim growing out of their dealings relating to 
the land and premises herein concerned or to any con¬ 
tract or obligation thereunto pertaining. 
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In consideration of the waiver of claim against him 
by the said Nick Basiliko, the said Mas Tendler does 
hereby agree upon execution of this agreement that Civil 
Action No. 1856-54 aforesaid shall be entered as “set¬ 
tled and dismissed with prejudice” insofar only as Nick 
and Helen Basiliko are concerned as defendants therein. 

The said Max Tendler herein further agrees upon 
execution of this agreement to assign unto Nick Basiliko 
all outstanding lease agreements pertaining to the land 
and premises herein with any tenants having leases for 
any portions of said land and premises to surrender 
possession of the land and premises unto Nick Basiliko, 
effective July 1, 1954 and to provide Nick Basiliko 
195 with a list of the tenants of the land and premises 
and a statement of the rents currently charged 
said tenants and the dates to which said rentals are 
currently paid. Any delinquent rentals uncollected to 
July 1, 1954 shall remain the sole and separate property 
of Max Tendler and any rentals becoming due and paya¬ 
ble on or after July 1, 1954, shall become the sole and 
separate property of Nick Basiliko. 

All utility accounts pertaining to operation of the land 
and premises herein shall be paid to July 1, 1954, by 
Max Tendler who will obtain meter readings and final 
bills for his own account to said date. 

Necessary insurance maintained upon the land and 
premises shall be adjusted to July 1, 1954, and Nick 
Basiliko shall compensate Max Tendler for the unexpired 
portions of pertaining policies, and Max Tendler shall 
cancel and receive all refunds from unnecessary insur¬ 
ance. 

The salaries of all employees used in the operation 
and maintenance of the premises herein shall be paid 
by Max Tendler to July 1, 1954, and thereafter by Nick 
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Basiliko, should said employees be continued in their 
employment by Nick Basiliko. 

Any personal property belonging to Max Tendler in 
and upon the premises and not affixed thereto so as to 
have become part of the realty may be removed by Max 
Tendler or purchased by Nick Basiliko if the parties 
can agree upon a price for the same. 

IN WITNESS WHEREOF, the parties hereto have 
caused these presents to be signed and sealed the day 
and year first hereinbefore written and agree that the 
same shall be binding upon them and each of them and 
their respective heirs, administrators, executors and 
assigns. 

WITNESS: 



/s/ Max Tendler 

Max Tendler 

(SEAL) 


/s/ Nick Basiliko 

Nick Basiliko 

(SEAL) 

/s/ 

Irving Yochelson 


/s/ 

Harry L. Ryan, Jr. 

• • • • 



204 Filed Sep 28 1954 Harry M. Hull, Clerk 
Motion to Add Party Plaintiff 

Comes now the defendant herein, Nick Basiliko, and 
moves the Honorable Court to add as party plaintiff 
herein TVT Corporation, and for grounds of this motion 
avers as follows: 

1. Defendant, Nick Basiliko, had at all times during 
the pendency of this action relied upon the representa¬ 
tions and allegations contained in plaintiff’s complaint 
and had dealt with plaintiff as the owner of the land 
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and premises herein concerned, the subject-matter of 
this snit. 

2. On, to-wit, August 16, 1954, as a result of an order 
of reference unto James M. Ernest as arbitrator, a re¬ 
port was filed herein by the aforesaid arbitrator after 
the taking of testimony by him, in which said report 
the arbitrator stated as follows: 

a. “1) That plaintiff was the mere title holder of 
record of said land and premises for and on behalf of 
TVT Corporation, a corporation, the stock of which is 
owned by himself, Gabfiel Villeneuve and Jack Tendler; 
2) that there was a resolution of the TYT Corporation 
whereby it purchased the Portland Hotel from the plain¬ 
tiff for the same price that he paid for it, although no 
deed ever went to record between plaintiff and the TYT 
Corporation and neither was there any bill of sale be¬ 
tween plaintiff and TYT Corporation, covering any 
alleged personal property contained in the Portland 
Hotel; and 3) that ‘In fact the TYT Corporation was 
the owner and manager’ of the Portland Hotel; 4) that 
all property that was purchased for the Portland Hotel 
from and after April 3, 1953, was purchased in 
205 the name of TYT Corporation and 5) that plain¬ 
tiff personally made no payments for, neither did 
he personally have any receipts or evidence of purchase 
by him of any of the items in the aforesaid List A and 
List B claimed to be his own personal property.” 

3. Defendant avers further that in having relied upon 
the representations of the plaintiff concerning his owner¬ 
ship of the real property comprising the Portland Hotel, 
defendant had negotiated a settlement including the exe¬ 
cution and delivery by plaintiff to defendant of a deed 
to the premises and a waiver by defendant of any claim 
against the plaintiff growing out of plaintiff’s ownership 
of the premises and had further agreed to an arbitration 
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for determination of the character of any personal prop¬ 
erty upon the premises and plaintiff’s ownership thereof. 

4. The finding of the arbitrator herein has cast a cloud 
upon the title to the real and personal property concerned 
in this action and, while the arbitrator’s findings are be¬ 
yond the scope of his order of reference, the same clearly 
indicate that TYT Corporation is an indispensible party 
to these proceedings. 

5. Other reasons apparent upon the face of the record. 

WHITEFORD, HART, CARMODY & 
WILSON 

By: /s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

815—15th Street, N. W. 

Washington, D. C. 

Attorneys for Defendant, Nick Basiliko 

• • • • 

230 Filed Jan 26 1955 Harry M. Hull, Clerk 
Motion for Leave to File Praecipe of Dismissal 

Come now the defendants herein, Nick and Helen 
Basiliko, and move the Court for leave to file the exe¬ 
cuted original of the praecipe entering this action as 
settled and dismissed with prejudice as to them, a copy 
of which is hereunto attached, and for grounds of this 
motion aver as follows. 

1. On July 1, 1954, plaintiff entered into a stipula¬ 
tion in writing with the defendant, Nick Basiliko, a copy 
of which has been heretofore filed in this cause. Said 
stipulation, in addition to being fully executed by plain¬ 
tiff and defendant, Nick Basiliko, was duly witnessed by 
their respective counsel. 
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2. One of the provisions of the said stipulation is as 
follows: 

“In consideration of the waiver of claim against him 
by Nick Basiliko, the said Max Tendler does hereby agree 
upon execution of this agreement that Civil Action No. 
1856-54 aforesaid shall be entered as “settled and dis¬ 
missed with prejudice” insofar only as Nick and Helen 
Basiliko are concerned as defendants therein.” 

3. Coincidentally with the execution of the aforesaid 
stipulation, the original of a praecipe, in form and sub¬ 
stance as in the copy attached hereto, and made a part 
hereof, was prepared, executed and deposited with coun¬ 
sel for defendants, Basiliko, who retains such original. 

4. Almost immediately thereafter, however, plaintiff 
disputed the validity of the aforesaid praecipe, and de¬ 
fendants, accordingly have refrained from filing the same, 
until such time as the Court herein could pass upon the 

propriety of permitting it to be filed. 

231 5. In due course, plaintiff formalized all of his 

disputes remaining in this cause with defendants, 
Basiliko, in motion form, and was accorded and received 
a full and complete hearing upon the same at which 
plaintiff tendered testimony which was duly received by 
the Court. Upon conclusion thereof, the Court found 
adversely to plaintiff and duly entered its order herein, 
one of the provisions of which is that the stipulation 
or agreement entered into between the plaintiff and de¬ 
fendant, Nick Basiliko, dated July 1, 1954 is legal and 
valid. 

6. Defendants, under the Rules of this Court, and 
under the Federal Rules of Civil Procedure, are entitled 
to have the terms and conditions of the stipulation en¬ 
tered into between themselves and plaintiff made fully 
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effective by being permitted to file the praecipe of settle¬ 
ment and dismissal heretofore executed, duly filed herein* 

WHITEFORD, HART, CARMODY & 
WILSON, 

By: /s/ Harry L. Ryan, Jr., 

Harry L. Ryan, Jr., 

815—15th Street, N. W. 
Washington, D.C. 

Attorneys for Defendants, Basiliko, 

• • • • 

232 Filed Jan 26 1955 Harry M. Hull, Clerk 

Points and Authorities in Support of Motions for Leave 
to file Praecipe of Dismissal and for Judgment Against 
Plaintiff 

Come now the defendants, Nick and Helen Basiliko, 
and do jointly and severally adopt the following as and 
for their points and authorities in support of the motions 
filed herein for leave to file a praecipe of dismissal and 
for judgment against plaintiff. 

Rule 17, United States District Court for the District 
of Columbia. 

This rule sanctions stipulations and would seem to en¬ 
courage the entering into the same. Obviously our pre¬ 
trial procedure does the same. 

Rule 41, Federal Rules of Civil Procedure. This rule 
permits the voluntary dismissal of actions under certain 
conditions. The defendants herein submit that from all 
of the facts herein, the same being fully disclosed by the 
record, that this is a suitable action for such dismissal, 
since the parties themselves did agree to such a dismissal. 

The parties herein did enter into a valid stipulation. 
It is not material that it was not so terminated by them- 
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selves, since it is the substance of the agreement rather 
than its name which determines its legal effect. In Camp- 
bellsvilee Lumber Co. v. Hubbert, 112 F. 718, it was held 
that to stipulate is to make an agreement; to bargain; to 
contract; to settle terms, etc., etc. To like effect, and 
with particular reference to pending legal proceedings, 
see 83 C. J. S. 2, et seq., ‘ 1 Stipulations. ” 

Once made, a stipulation may -not be repudiated by 
one party, alone, as plaintiff would now do. Jones v. 
U. S. 72 F2d, 873, Muller v. Dows, 94 U. S. 277, 24 
LEd. 76. 

233 Furthermore, once a stipulation is made inciden¬ 
tal to pending litigation, the Courts will lend their 
aid to see that they are enforced and followed. 

Salinas v. StiUman, 66 F. 677, 

Strong v. D. C., 10 D. C. 499, 

Bailey v. D. C., 9 App. D. C. 360. 

From the foregoing, the defendants herein respectfully 
submit that the Court should lend its every effort to bring 
this litigation to a conclusion between the plaintiff and 
defendants, Basiliko, as it must be obvious from all of 
the extensive record herein, that the plaintiff without 
any justification or excuse is thwarting justice. 

WHITEFORD, HART, CARMODY & 
WILSON, 

By: /s/ Harry L. Ryan, Jr., 

Harry L. Ryan, Jr., 

815—15th Street, N. W. 
Washington, D.C. 

Attorneys for Defendants, Basiliko, 
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234 Filed Jan 28 1955 Harry M. Hull, Clerk 

Opposition to Defendant Basifflco’s Motion for Leave to 
File Praecipe of Dismissal 

In opposition to Defendant Basiliko’s Motion for Leave 
to File Praecipe of Dismissal, plaintiff says as follows: 

1. That the Motion is impertinent and irrelevant and 
is otherwise withont merit. 

2. The Conrt has no power to order a party to direct 
Clerk of Conrt to enter a cause settled and dismissed. 

3. There are no grounds set forth in the Motion upon 
which the relief requested can be granted. 

4. The record discloses that the alleged settlement 
agreement, under which the “deposit” was made, has 
been rescinded and a penicilled, initialled memorandum, 
“Suggested Basis of Settlement,” the only copy of which 
Defendant Basiliko *s counsel has in his possession, has 
been substituted by the parties for the rescinded alleged 
settlement agreement. 

5. A “Suggested Basis of Settlement” is not a stipu¬ 
lation for dismissal. 

6. There is pending a motion for re-hearing on the 
order of January 19, 1955, referred to in paragraph 5 
of Defendant Basiliko’s instant motion, on the ground, 
amongst others, that the Court is without power to order, 
directly or indirectly, a settlement of pending litigation 
and is without jurisdiction to act upon matters under 
appeal and is without authority to rule upon matters 

expressly reserved for jury trial. 

235 Reference is hereby made to plaintiff’s Objections 
and Exceptions to the Order of January 19, 1955, 

to the plaintiff’s proposed findings and order filed there¬ 
with, and to plaintiff’s pending motion for re-hearing 
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in which he has outlined several stages of this proceed¬ 
ing and the facts of record and facts argued on hearing 
of plaintiff’s Motion to Clarify and Settle Record. 

7. Rule 41, Federal Rules of Civil Procedure, is not 
authority for the granting of defendant’s motion. Rule 
41 covers only voluntary Dismissals by plaintiff. Rule 
41 does not cover dismissal by praecipe after answer, but, 
rather, only by the filing of a stipulation of dismissal 
signed by all the parties who have appeared generally in 
the action. If a counterclaim has been pleaded by a 
defendant the action cannot be dismissed even by order 
of the court against defendant’s objection, which objec¬ 
tion has already been filed in this case, unless the coun¬ 
terclaim can remain pending for independent adjudica¬ 
tion by the court, and unless the dismissal by the court 
is without prejudice, provided the court does not other¬ 
wise specify in the order. 

The praecipe is only evidence of an agreement and not 
the “ stipulation of dismissal” contemplated by Rule 41, 
as opposed to “notice of dismissal,” or praecipe, which 
may be filed only if voluntary and before answer. 

Max Tendler 
MAX TENDLER 

Plaintiff 

242 CIVIL DOCKET 

United States District Court for the District of Columbia 
TENDLER vs. BASILIKO 
C. A. No. 1856-54 

Date Proceedings 

1955 Jan 28 Cause settled and dismissed without prej¬ 
udice as to defts. Nick & Helen Basiliko 
ONLY. (Fiat) Holtszoff, J. N/AC 


21A 


245 Filed Feb 7 1955 Harry M. Hull, Clerk 

Motion for Reconsideration of the Motion of Defendants, 
Basiliko, for Leave to File Praecipe of Dismissed 

Come now defendants, Nick and Helen Basiliko, and 
move the Court to reconsider its announced proposed dis¬ 
position of defendants’ motion through the entry of an 
order of dismissal of plaintiff’s complaint as to these 
defendants without prejudice. For grounds of their mo¬ 
tion these defendants claim as follows. , 

1. The Court announced that it was ordering dismis¬ 
sal of plaintiff’s complaint against these defendants pur¬ 
suant to and in reliance upon an agreement between said 
parties, dated July 1, 1954, and previously filed in this 
cause. 

2. That agreement provided unconditionally that upon 
its execution this civil action should be entered as “set¬ 
tled and dismissed with prejudice.” 

3. On January 19, 1955, this Court entered an order 
determining the agreement of July 1, 1954, to be legal 
and valid. That order was, upon the date of the hear¬ 
ing of these defendants’ motion, and still is, outstanding 
and unmodified. 

4. These defendants, on July 1, 1954, and at all times 
thereafter, have desired and sought only a dismissal of 
this action of record with prejudice, and the considera¬ 
tion which came from them for their agreement was such 
a final dismissal, as otherwise on said date they had the 
approved authority of this Court to proceed with a 
proposed foreclosure upon the premises herein con¬ 
cerned. 

246 5. Plaintiff admitted in open Court, and the 
Court so found in its order of January 19, 1955, 

entered after testimony was taken, that plaintiff was of 
the opinion that a deficiency would have likely resulted 
had the foreclosure referred to in the preceding para¬ 
graph been completed. 


j 
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6. Accordingly these defendants submit to the Court 
that their positions became materially changed as a re¬ 
sult of the agreement of July 1, 1954, and that they will 
be unduly prejudiced by the entry of an order herein, 
dismissing this action without prejudice. 

7. Pursuant to that agreement they have resumed pos- 
ession and occupancy of the building, and have been and 
are liable to all of the expenses incidental to such own¬ 
ership, while plaintiff, pursuant to the same agreement 
has been and is protected therefrom by the defendant, 
Nick Basiliko. 

8. Unless this action is dismissed with prejudice, these 
defendants will suffer great prejudice in the following 
respects: 

A This case was already upon the calendar for pre¬ 
trial, and had been continued several times before the 
contemplated action of the Court herein. To now be dis¬ 
missed without prejudice to the plaintiff to file any new 
action which he might choose to institute would mean 
that all of the efforts of counsel to bring this litigation 
to a close have been to no avail. 

B. Plaintiff, by his proposed order submitted herein 
has indicated that he desires the entry to be made with¬ 
out prejudice to the filing of a new suit, and as has 
already been evidenced by the action of the plaintiff in 
filing a second suit against District Title Insurance Com¬ 
pany, a former defendant herein, as to whom this action 
was dismissed without prejudice, plaintiff will undoubt¬ 
edly so do. 

C. These defendants have already incurred great ex¬ 
pense in their reacquisition of the premises herein by 
virtue of the agreement of July 1, 1954, and plaintiff’s 
deed executed pursuant thereto, which expense they have 
been unable to minimize, by the continued actions of 
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the plaintiff in refusing to comply with the dear intent 
of his agreement to permit this action to be entered 
settled and dismissed with prejudice in accordance 
247 with the executed praecipe of his then counsel, 
which plaintiff refuses to permit to be filed. • 

7. Defendants’ motion herein was based upon Rule 17 
of this Court and Rule 41, Federal Rules of Civil Proce¬ 
dure. Rule 17, aforesaid encourages’^ctipulations. The 
agreement herein was such a stipulation. Rule 41 is in 
the alternative in that it permits either a voluntary dis¬ 
missal under paragraph (a) (1), or an involuntary dis¬ 
missal under paragraph (b). 

8. On July 20, 1954, this Court upon consideration of 
defendant, Nick Basiliko’s motion to require plaintiff 
to complete settlement, and for other relief (induding a 
preliminary injunction to enjoin plaintiff from further 
interference with defendant’s use and occupancy of the 
premises) specifically ordered that “upon full compli¬ 
ance herewith, and with the terms and conditions of the 
Agreement of July 1, 1954, hereinbefore referred to, this 
action shall stand dismissed with prejudice as to the 
defendants, BasiliJco.” Full compliance with the terms 
and conditions of the agreement of July 1, 1954, necessi¬ 
tates the entry of this action as settled and dismissed 
with prejudice, only as to defendants, Basiliko. 

9. Accordingly his action should stand dismissed with 
prejudice as to said defendants, either; 

A Under rule 41 (a) (1) as being pursuant to a stip¬ 
ulation between these parties, thereafter on two occasions 
ratified and approved by the Court, or in the alternative, 

B. Under rule 41 (b) as an involuntary dismissal order 
for failure of the plaintiff to have complied with the order 
of this Court of July 20, 1954. 
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10. In either instance the dismissal should be with 
prejudice, rather than without prejudice. 

WHITEFORD, HART, CARMODY & 
WILSON, 

By: /s/ Harry L. Ryan, Jr., 

Harry L. Ryan, Jr., 

815—15th Street, N. W. 
Washington, D. C. 

Attorney for Defendants, Basiliko, 

• • • • 

250 Filed Mar 1 1955 Harry M. Hull, Clerk 

Order Dismissing Plaintiff's Complaint as to Defendants, 

Basiliko 

This matter having come before the Court upon motion 
of the defendants, Basiliko, to have the Court reconsider 
its proposed disposition of said defendants’ motion for 
leave to file a praecipe of dismissal with prejudice as to 
them, to which motion the Court heretofore directed the 
entry of an order of dismissal of this action without 
prejudice as to said defendants, and the Court having 
reconsidered defendants’ motion, it is now therefore, by 
the Court, this 1st day of March, 1955, 

ORDERED That this action be and it hereby is dis¬ 
missed with prejudice as to the defendants, Nick and 
Helen Basiliko in accordance with the agreement between 
plaintiff and defendant, Nick Basiliko, dated July 1, 1954, 
and heretofore filed in this cause. 

/s/ Alexander Holtzoff 
Seen: JUDGE. 

/s/ Max Tendler, Plaintiff, 

/s/ James E. Artis, 

Of Counsel for defendants, Kidwell & Owen, 

/s/ Francis J. Ortman, 

Of Counsel for Defendants, Dixon, 
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255 Filed Apr 21 1955 Harry M. Hull, Clerk 

Motion for Reconsideration of Order of March 1, 1955, 

Dismissing as to Defendants Nick and Helen Basiliko 

Comes now plaintiff and respectfully moves the Conrt 
for reconsideration of its Order of March 1, 1955, dis¬ 
missing as to defendants Nick and Helen Basiliko, and as 
grounds therefor states as follows: 

1. On April 18, 1955, the Court orally granted plain¬ 
tiff leave to file this motion. 

2. Defendant Nick Basiliko has refused and continues 
to refuse to respond to notice of deposition and subpoena, 
and has been adjudged in contempt therefor. 

3. There are issues of bad faith on the part of de¬ 
fendant Nick Basiliko raised by the pleadings herein and 
by his continued refusal to respond to notice of deposi¬ 
tion and subpoena. 

4. Plaintiff is being irreparably injured in his finan¬ 
cial and credit position by the continuance of the Order 
of Dismissal and by the delaying tactics adopted by de¬ 
fendant in refusal to appear for deposition. 

5. The Order of dismissal amounts to an award of 
specific performance of an alleged settlement, while issues, 
among others, of deceit, fraud, misrepresentations, bad 
faith, delivery, performance of conditions precedent, re¬ 
scission and reformation remain outstanding. 

6. Such other grounds as may be urged on rehearing, 
if rehearing is allowed. 

/s/ Max Tendler 

Max Tendler, Plaintiff 
1025 Conn. Ave. 


i 


i 
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256 Filed Apr 21 1955 Harry M. Hull, Clerk 

Points and Authorities 

L Buie 7 (a) of the Federal Buies of Civil Procedure 
provides that, without leave of Court, no pleading other 
than complaint and answer or reply to counter-claim or 
answer to cross-claim shall .be filed. Leave was not se¬ 
cured to plead settlement as a further defense. 

A motion should not be construed as a pleading, but, if 
it is construed as a pleading, it must be taken as denied 
or avoided. 

Buie 8 (d) of the Federal Buies of Civil Procedure 
provides 

“. . . Averments in a pleading to which no responsive 
pleading is required or permitted shall be taken as denied 
or avoided.” 

To have permitted fair and just opportunity for re¬ 
sponse, either leave should have been secured to plead the 
alleged settlement as a defense, or a separate action for 
specific performance of the alleged settlement agreement 
should have been filed. Defendant Basiliko’s motion to 
require plaintiff to complete settlement should be denied 
without prejudice to the request foT leave to plead the 
alleged settlement or to the filing of a separate action 
for specific performance. 

If the motion to require plaintiff to complete settlement 
is to be treated as a pleading of an affirmative defense, 
or if to be treated as counter-claim for specific perform¬ 
ance as well, the pleading shall be taken as denied or 
avoided. 

257 2. The motion for leave to file praecipe of dis¬ 
missal, or this motion treated as a motion for judg- 
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ment on the pleadings or as a motion for summary judg¬ 
ment should he denied because the Court has no power 
to grant leave to file a praecipe of dismissal, and, treated 
as a motion for judgment, the genuine issues of material 
fact must first be determined. 

3. Treated as a motion to dismiss under Buie 41 (b)— 
Involuntary Dismissal—the Court must first find that 
plaintiff has failed to prosecute or has failed to comply 
with the rules or an order of the Court 

4. Defendant has established no right to specific per¬ 
formance. Conditions precedent to the delivery of deed, 
the alleged settlement contract and the praecipe of dis¬ 
missal are presumed under Buie 8 (d) and are admitted 
by defendant. No finding of compliance on defendant’s 
part has been made. Becission of th fj alleged settlement 
is in issue, impossibility of performance on defendant’s 
part is in issue. 

5. Issues of deceit, fraud, misrepresentation, duress 
and bad faith on defendant’s part have not yet been de¬ 
termined. 

6. Issues of reformation of the alleged settlement are 
presumed under Buie 8 (d). 

7. Defendant Basiliko’s operations as a real estate 
speculator involve sale of property he does not own and 
when he has no funds with which to pay for the property. 
The fraudulent second trust herein was placed upon the 
property and the misrepresentations concerning income 
and operating expense were made to avoid a default on 
defendant’s contract to purchase the property here in¬ 
volved. Defendant Basiliko at that time had no funds 
with which to complete purchase of the property. 

8. At the time of the alleged settlement of July 1, 
1954, with plaintiff, defendant Basiliko was without funds 
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to repay plaintiff the approximate $70,000.00 paid by 
plaintiff nnder the pnrchase contract, or to pay for the 
personal property nsed in connection with the operation 
of the bnilding, valued at about $20,000.00, or the $4,000.00 
arrears in real estate taxes, or the several thousands of 
dollars required for adjustment of insurance premiums 
and operating expenses, and is now without funds to 
make these payments, all conditions precedent to settle¬ 
ment. 

258 9. Defendant Basiliko’s actions herein are de¬ 

signed by deceit to permit him to convert plain¬ 
tiff’s money and credit position to his own use, after 
plaintiff rejected defendant’s offer of deferred repayment 

10. Should there ever be a finding that the alleged set¬ 
tlement agreement is a valid subsisting agreement and 
that all conditions precedent thereto have .been met and 
that defendant has a right thereunder to retain the prop¬ 
erty and money and the use of plaintiff’s credit, plaintiff 
has the right to urge and does urge that the agreement 
be reformed. 

11. In the present posture of the case defendant Basi- 
liko has no requirement to negotiate a settlement. Con¬ 
tra rywise, he has all the benefits which his deceit and bad 
faith were calculated to produce—use of plaintiff’s prop¬ 
erty and net income therefrom produced by plaintiff, 
money and credit pending final adjudication, to plaintiff’s 
great prejudice. 

/s/ Max Tendler 

Max Tendler, Plaintiff 
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259 Filed May 9 1955 Harry M. Hall, 'Clerk 

Memorandum 

Plaintiffs motion, filed on April 21, 1955, for reconsid¬ 
eration of the Order of March 1, 1955, dismissing the 
complaint as to defendants Nick Basiliko and Helen Basi- 
liko, is denied. 

p 

/s/ Alexander Holtzoff 

United States District Judge. 

Filed May 9,1955 

• • • * 

Hearing before Hon. Alexander Holtzoff January 28, 1955 
17 

THE COXJBT: We will proceed with the motion 
for leave to file a praecipe of dismissal, which is a rather 
nnnsnal kind of a motion. 

MB. BY AN: It is, if your Honor please, but I think 
if your Honor will bear with me I may have to go into 
quite a bit of detail 

THE COURT: Take whatever time you need. This 
litigation is very complex. 

MR. RYAN: It is. 

THE COURT: I hope you can reduce it to its lowest 
terms so I can understand what the situation is. 

MR. RYAN: All right. If your Honor please, the 
action was, of course, initially instituted, of course, by 
Mr. Tendler to obtain a temporary restraining order and 
an effort to obtain a preliminary injunction to prevent 
foreclosure on the Portland Building. 

Those motions by Mr. Tendler were eventually denied. 
In the meantime, since the trustees under the defaulted 
deed of trust were named as defendants in this case they 
were reluctant to proceed with the foreclosure. 

In due course, this court through Judge Tamm signed 


30 A 


an order—I may be wrong as to Jndge Tamm—this court 
through one of its judges signed an order authorizing 
the trustees to proceed with the foreclosure. 

18 The trustees scheduled the foreclosure for three 
o’clock p. m. on June 30th, 1954, and it was duly 

advertised and the sale was about to proceed. 

At that time Mr. Tendler was represented in this case 
by Attorney Yochelson, Irving Yochelson. Mr. Yochel¬ 
son, in an effort to dispose of this matter and settle it, 
came to an understanding with me as counsel for the 
Defendants Basiliko, the incidence of which took into 
reconsideration a reconveyance of the property from Mr. 
Tendler (and his wife) to the defendants, Nick and Helen 
Basiliko, or, Nick Basiliko and his wife. 

Since the sale was set foT the afternoon of the 30th 
and since Mr. Tendler’s attorney was then engaged in 
another matter and couldn’t sit down right at that mo¬ 
ment to formalize the agreement it was agreed on that 
day that Mr. Tendler and his wife would execute and 
deliver the deed to me to be retained Subject to the 
formalization of our agreement for settlement of this 
case in a written document. 

The deed was so delivered. Then on the afternoon 
of July 1st, the following day, Mr. Tendler, Mr. Yochel¬ 
son, myself and my client, Mr. Basiliko, met at my office 
and reduced our entire understanding for settlement in 
disposition of this case into a formal document, which 
is entitled “Agreement”, and which is dated July 1st, 
1954, and which was only executed after changes 

19 were made and initialled by Mr. Tendler and by 
the defendant, Basiliko. 

This document contains a provision which, I think, as 
a matter of law, makes it a valid stipulation for due 
consideration by this Court as a stipulation duly filed 
under Rule 17 of our local civil rules. 
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It provides that in consideration of the waiver of claim 
against him by the said Nick Basiliko, the said Max 
Tendler does hereby agree upon execution of this agree¬ 
ment that Civil Action No. 1856-54 shall be entered as 
settled and dismissed with prejudice insofar only as Nick 
and Helen Basiliko are concerned as defendants therein. 

Coincidental with the execution of that agreement, Mr. 
Tendler’s then counsel executed and left with me as coun¬ 
sel for the Basilikos a signed praecipe of dismissal of 
this case, entering it settled and dismissed. 

However, if your Honor please, contained in this agree¬ 
ment was one further executory provision which required 
compliance, and that was that any personal property 
belonging to Max Tendler in and upon the premises and 
not affixed thereto so as to become part of the realty 
may be removed by Max Tendler or purchased by Nick 
Basiliko if the parties can agree upon a price for the 
same. 

That issue became incapable of settlement by an agree¬ 
ment between the two parties. 

THE COURT: Let me see the agreement. I 
20 think it should be made a part of the record. Is 
there any objection to that? 

MR. RYAN: I would like very much to have the orig¬ 
inal included in the record, if your Honor please. 

THE COURT: Let it be marked as an exhibit on this 
motion. 

Are you offering it in evidence? 

MR. RYAN: I offer it in evidence. 

THE COURT: Any objection? 

MR. TENDLER: No objection. 

THE COURT: You may proceed. 

MR. RYAN: Because of the dispute which arose be¬ 
tween Mr. Tendler and Mr. Basiliko as to what was per¬ 
sonal property and what disposition should be made of 
the personal property, Mr. Tendler refused to surrender 
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possession of the premises. 

That prompted the filing in this cause on July 10th 
of a motion for a temporary restraining order which 
Judge Keech granted and which, in effect, disposed Mr. 
Tendler from the premises which he had already recon¬ 
veyed to Basiliko. 

It still left an issue, however, disposition of the per¬ 
sonal property. We then came down before the Court on 
July 20th to have the temporary restraining order en¬ 
larged to a preliminary injunction and because at that 
time we were still at issue over personal property 
21 through the consent endorsed on the order by 
Mr. Tendler’s then counsel, 'Mr. Yochelson, it was 
agreed that we would dispose of the personal property 
by referring it to arbitration. 

And, accordingly, that was merged in a preliminary 
injunction. 

So that then took out of the agreement and put be¬ 
fore an arbitrator the only undisposed of issue, that is, 
disposition of personal property. 

Mr. Earnest conducted as Arbitrator the proceedings 
between Mr. Basiliko and Mr. Tendler. Mr. Tendler had 
present at that arbitration Mr. Yochelson, but he did not 
appear in a representative capacity but only attended as 
a possible witness. 

Mr. Earnest in due time and on August 16th, 1954, 
filed his report and his award in this case in which he 
found that Mr. Tendler owned no personal property then 
upon the premises, the Portland Building, and also in 
that award found that Mr. Tendler was indebted some 
hundred and thirty dollars—a hundred and thirty-nine 
dollars for water rent. 

Now, following that Mr. Tendler then instituted pro¬ 
ceedings, if your Honor please, to attack the validity of 
the agreement of July 1st in which he raised several 
specific issues as to its validity. 
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He said it was a misunderstanding; that it was not— 
THE COURT: Well, there is an agreement be- 

22 before the Court. It contains a clause that this 
action shall be marked dismissed. 

“• * • the said Max Tendler does hereby agree upon 
execution of this agreement that Civil Action No. 1856- 
54 aforesaid shall be entered as ‘settled and dismissed 
with prejudice’ insofar only as Nick and Helen Basiliko 
are concerned as defendants therein.” 

Well, is there anything more that you wish to add to 
that? 

MR. RYAN: No, sir. I want compliance with that, 
but— 

THE COURT: Well, I will hear the other side, but 
it seems to me that it is incumbent upon the Court, with¬ 
out any praecipe, on the basis of this agreement to enter 
judgment and dismiss the case with prejudice. 

What do you say about that, Mr. Tendler? 

MR. TENDLER: If your Honor please, this agree¬ 
ment that is before the Court is an exhibit—or this 
writing, alleged agreement, before the Court is an ex¬ 
hibit. This agreement was never delivered. 

If your Honor will read my opposition to the defend¬ 
ant’s motion for leave to file the praecipe it will be seen 
that from the opposition to Judge Kirkland’s findings 
concerning the agreement that the deed was never 

23 delivered. 

It was left with Mr. Ryan. The contract—the 
alleged contract was never delivered. It was left with 
Mr. Ryan and the praecipe was never delivered. It was 
left with Mr. Ryan, and Mr. Ryan in his motion for leave 
to file the praecipe says all these papers were deposited 
with him. 

Now, a contract under the circumstances under which 
this contract was alleged to have been made can never 
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become a contract until the terms for delivery are com¬ 
plied with. 

There is no allegation, if yonr Honor please, in Mr. 
Ryan’s motion concerning the rescission of this alleged 
contract. A telegram was sent, if yonr Honor please, 
and I now call npon Mr. Ryan to produce the telegram 
and also mark it as an exhibit, showing why, if yonr 
Honor please, why the rescission—that telegram was sent 
and why this contract was rescinded. 

Subsequent to the sending of the telegram, if your 
Honor please, a new attempt at settlement was initiated 
by the parties, the only copy of which, if your Honor 
please, Mr. Ryan has in his possession. 

And I call upon him now to produce that so that we 
can mark that as an exhibit, showing that there was no 
settlement. There were suggested settlements. There 
were disputes back and forth and that the preliminary 
injunction, if your Honor please, was consented to— 

There was a consent preliminary injunction con- 
24 trary to the authorization and against the specific 
instructions of the plaintiff. 

THE COURT: It was consented to by counsel? 

MR. TENDLER: It was consented to by counsel, but 
not by plaintiff. 

THE COURT: That does not make any difference. 
You are a member of the Bar. You know that counsel 
has authority to bind his client in matters of that kind. 

MR. TENDLER: Oh, I make that as a point, that he 
has no authority to bind— 

THE COURT: Well, I overrule the point, Mr. Tend- 
ler. 

MR. TENDLER: Now, that point is, if your Honor 
please— 

THE COURT: You may have a grievance against 
your own counsel for taking an action which you may 
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consider improvident but he has a right to bind you by 
entering into stipulations. 

MR. TENDLER: Well, I think under the circumstances, 
if your Honor please, where a memorandum entitled "sug¬ 
gested basis of settlement” which was supposed to take 
the place of—supposed to take the place of this alleged 
contract which had been rescinded. 

If your Honor please, I have just requested Mr. Ryan 
to let me have the only copy of the initial memo- 
25 randum, the suggested basis for settlement*^) that 
your Honor can see it. He refuses to let me have 
it. 

He says he has it with him. 

(MR. RYAN: If your Honor please, I will make it 
available to the Court, but— 

THE COURT: I think the Court would like to see it. 

MR. RYAN: —but it does not fit into the posture 
of this case in the way— 

THE COURT: Well, perhaps it does not 

MR. TENDLER: This is the only copy available, if 
your Honor please, and I ask the Court to mark it as an 
exhibit 

MR. RYAN: This is already in evidence before in 
the record in this case on a previous hearing, your 
Honor. 

THE COURT: Well, this is only a suggestion. I do 
not think this has any force before the Court. You may 
give it back to Mr. Ryan. 

MR. TENDLER: If your Honor please, I know that 
it is an unusual disposition for a lawyer to take to con¬ 
test the authority— 

THE COURT: Now I wish you would suspend a mo¬ 
ment 

MR. TENDLER: Yes. 

(At this point the Court disposed of an item of the 
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Courts business not related to this case, and then the 
following occurred:) 

26 THE COURT: You may proceed, Mr. Tendler. 

MR. TENDLER: Yes, sir. Now, in my opposi¬ 
tion to Defendant Basiliko’s motion for leave to file a 
praecipe of dismissal I make these points. 

The Court has no power to order a party to direct the 
Court to enter a cause settled and dismissed and that 
there are no grounds set forth in the motion upon which 
relief— 

THE COURT: Oh, the Court has no power to order 
parties to settle, but after the parties have executed an 
agreement of settlement and one of the terms of that 
agreement is that the case should be dismissed, why, of 
course, the Court has a right to order the case marked 
dismissed. 

MR. TENDLER: Now, the question also is, and I 
make this point, that an appeal was noted to the denial 
by Judge Tamm of the preliminary injunction against 
foreclosure and an appeal was noted and served in the 
granting by Judge McGuire of Defendant Ryan’s—De¬ 
fendant Basiliko’s motion to proceed with foreclosure 
sale. 

Appeal was also noted from the order of Judge Mc¬ 
Guire, dismissing without prejudice the case against the 
District Title Insurance Company. 

Those appeals are still pending. And the question is: 
Does this Court have jurisdiction during the pendency 
of the appeal to take any action that would be 

27 disposable of the matter in litigation and which 
is under appeal? Your Honor remembers— 

THE COURT: The appeals that are pending from 
what? 

MR. TENDLER: From Judge Tamm’s order, deny¬ 
ing plaintiff preliminary injunction against foreclosure. 

THE COURT: I see. 
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MR. TENDLER: From Judge McGuire’s order, grant¬ 
ing defendant’s motion for leave to proceed with fore¬ 
closure. 

THE COURT: AH right. 

MR. TENDLER: If your Honor remembers this case, 
and I am sure your Honor does, plaintiff filed an action 
for rescission— 

THE COURT: Yes. Well, I do not want to go into 
all of those details. 

MR. TENDLER: Yes. 

THE COURT: I am just taking all of these motions 
seriatim, one by one. Now, if you have anything fur¬ 
ther to say on the present motion I will be glad to hear 
you, but do not go into other issues. 

MR. TENDLER: Well, my additional point is that 
under Rule 41 of the Federal Rules of Civil Procedure, 
if a counterclaim has been pleaded by defendant, the 
action cannot be dismissed even by order of the court 
against defendant’s objection, and the Defendant Dixon 
has filed such an objection. 

28 He filed it previously and has today served me 
with another copy of the objection of dismissal. 

THE COURT: But you cannot take advantage of that. 
You are the plaintiff. 

MR. TENDLER: Well, that involves insofar as the 
plaintiff is concerned, if your Honor please, that involves 
the question as to whether a settlement with one of the 
defendants— 

THE COURT: Well, is there anything else you wish 
to say? 

MR. TENDLER: Yes. That involves, if your Honor 
please, the question as to whether a settlement with one 
of the defendants also constitutes a settlement with other 
defendants. 

THE COURT: That is not before me on this motion. 
Whether it does or not, I am not going to rule. 
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MB. TENDLEB: I think Buie 41 is intended to cover 
that type of situation and it particularly refers to Buie 
26 (c) which covers class-type actions. 

Now, as far as this particular motion is concerned 
those are the points I make. 

MB. OBTMAN: May it please the Court, I am rep¬ 
resenting the defendants, Dixon, and with respect to this 
motion, I have filed conditional objections to the motion 
for leave to file a praecipe of dismissal. 

29 As far as the dismissal is concerned we would 
not object to the motion if at the same time the 
case is dismissed as to the defendants, Dixon, who were 
the agents for the principals, the Basilikos. 

THE COURT: What interest have you in an objec¬ 
tion of dismissal as against the Basilikos? 

MB. OBTMAN: If it please the Court, the pleading, 
contrary to Mr. Tendler’s observation, is not labelled 
“objections”. It is labelled “conditional objections”. 

We are in agreement to objecting unless at the same 
time the Court dismisses as to the— 

THE COUBT: I do not think you can make that 
kind— 

MB. OBTMAN: —this particular transaction with 
the Basilikos and if the case is dismissed as to them, then 
merely because of the law on the subject of principal 
and agents, that the case should also be dismissed— 

THE COUBT: Now, you ought to make a separate 
motion as to that. I do not think you have any standing 
to object as far as this motion is concerned. 

MB. OBTMAN: Notwithstanding the allegations in 
Paragraph Three of the complaint, property by the plain¬ 
tiff in which he— 

THE COUBT: If you think the case should be dis¬ 
missed as against your clients you must make a separate 
motion. 
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30 MR. TENDLER: If your Honor please, ibefore 
your Honor rules may I make one statement? 

THE COURT: Yes. 

MR. TENDLER: This case is in this position, if your 
Honor please, and I think this is quite important. 

I have paid $56,000. I have expended an additional 
$40,000, approximately, on the property. I have not the 
property under the present posture of the case. I do 
not have the property. 

I do not have the $56,000. I am still liable on $325,000 
of trust notes which have not been released. There is 
a possibility that my action against the real estate agent 
and also against the Title Company may be involved in 
a decision at this point. 

I have not the property. I have not the $56,000. 

THE COURT: Well, you signed this agreement. 

MR. TENDLER: Well, my position, if your Honor 
please, is that that agreement has been breached and 
broken. If they want that agreement enforced let them 
come to court and file a specific suit for specific per¬ 
formance. 

This is coming into this court through the back door, 
if your Honor please, and asking to render a judgment 
on a case that is on appeal. 

Your Honor, he is coming in through the back door. 

THE COURT: Well, I think I have heard you 

31 sufficiently. I think you have concluded your argu¬ 
ment. 

MR. TENDLER: Yes, sir. Thank you. 

THE COURT: I do want to ask you this question, 
Mr. Ryan. What do you say about Mr. Tendler’s state¬ 
ment that he is still liable on these second trust notes 
and does not have the property and so forth? 

MR. RYAN: A transcript of the record, if you Honor 
please, will disclose this. We showed— 

THE COURT: Just very briefly. 
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MB. RYAN: He is not liable. They have been marked 
paid and cancelled and they have been exhibited to the 
Court, and they will be released the moment Mr. Tend- 
ler lets the trustees out of this case. 

They refuse to do it until he does. 

THE COURT: You have answered my question. 

On July 1, 1954, the plaintiff and the defendant, Nick 
Basiliko, executed a formal written agreement which con¬ 
tained the following provision, among others. 

“In consideration of the waiver of claim against him 
by the said Nick Basiliko, the said Max Tendler does 
hereby agree upon execution of this agreement that Civil 
Action No. 1856-54 aforesaid shall be entered as ‘settled 
and dismissed with prejudice’ insofar only as Nick and 
Helen Basiliko are concerned as defendants 
32 therein.” 

On the basis of this agreement the Court will 
mark this action dismissed as to defendants, Nick and 
Helen Basiliko, and judgment may be entered accord¬ 
ingly. 

Now, what is the next motion? 

MR. ORTMAN: May I ask the Court at this time 
with respect to the Court’s ruling, with respect to the 
conditional objections of his motion for leave to file a 
praecipe of dismissal, may I ask that the pleading which 
has been served on the parties and points will be iden¬ 
tical, the same as if it were a motion? 

THE COURT: You are asking what? 

MR. ORTMAN: I am asking the Court to consider 
the pleading presently before the Court on the condi¬ 
tional objections entitled “conditional objections” to mo¬ 
tion for leave to file a praecipe of dismissal—consider as 
to the motion to dismiss foT defendants, Dixon. 

The points and everything is the same and all parties 

have been served, not only today, but were served at 

I 

I 

I 


'Si 
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some time ago when we objected to the proposed findings 
of fact and conclusions of law for the same reason. 

It is just a question of principle. 

THE COURT: I see what you mean now. Just a 
moment. Let me get the document. 

MR. ORTMAN: Yes, sir. 

33 THE COURT: I do not see it here. Have you 
a copy? 

Have you a copy? 

(Thereupon Mr. Ortman submitted a document to the 
Court through the Deputy Clerk.) 

THE COURT: I am going to deny, in the present 
posture of the case, any application to dismiss as to the 
defendants, Dixon. 

I am dismissing the case as to the Basilikos only be¬ 
cause there is a written agreement that it actually be 
dismissed against them. 

MR. ORTMAN: I say, my only point raised was a 
question of agency and management. 

THE COURT: Well, I could not consider it in that 
manner. Sometimes it is possible to hold an agent even 
if the principals are not in the case. I can conceive 
of that 

MR. ORTMAN: Do I understand that the Court will 
entertain a motion to dismiss on the— 

THE COURT: I do not think you have any basis for 
a dismissal the way things stand. You may have some 
other basis but you have not shown any basis for dis¬ 
missal at the present stage or in the present posture of 
the case. 

Now, I think before we take up the next motion we 
will take our usual mid morning recess. 

(Thereupon there was a recess following which this 
then occurred:) 

THE COURT: We will take up the next mo¬ 
tion. 


34 
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MB. TENDLEB: If yon Honor please, before yon go 
into the next motion may I ask tbe privilege of having 
the Beporter read back yonr Honor’s question concerning 
the release of the first, second and third trusts and the 
answer to yonr Honor’s question? 

I saw even though your Honor stated that you are 
granting the motion for leave to file the praecipe of dis¬ 
missal only— 

THE COURT: I am not granting— 

MB. TENDLEB: —only as to the written agree¬ 
ment— 

THE COUBT: My order is a little different in form. 
I ordered the Clerk to mark the action dismissed as to 
these two defendants, and suggested judgment of dis¬ 
missal be submitted. 

MB. TENDLEB: Yes. Your Honor was interested, 
however, by his question as to whether these first, sec¬ 
ond, and third trusts— 

THE COURT: Well, that was a side issue. 

MB. TENDLEB: That was what? 

THE COUBT: What do you want to say about it? 

MB. TENDLEB: The answer to that question may 
have affected your Honor’s judgment. I would like— 

THE COUBT: No, it did not. 

• • • • 

52 THE COUBT: Well, there is one thing that 
the Court wishes to bring up before we dispose of 
the case for the day. 

Gentlemen, is there not some way of disposing of this 
controversy and stopping all of this expensive litigation? 

MB. TENDLEB: If vour Honor please, I have tried 
and as I have stated in my opposition to motion for sum¬ 
mary judgment, I have bent over backwards, even delay¬ 
ing it probably to my own disadvantage and prejudice, 
filing motions contrary— 
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THE COURT: Bnt yon, gentlemen, entered into an 
agreement on the first of July. What was the trouble 
with that agreement? 

MR. TENDLER: Well, that is the crux of the case, 
if your Honor please. I haven’t gotten my $50,000 back. 
I don’t have my property. I don’t have a complete re¬ 
lease from $325,000 worth of notes. 

When it became apparent that Defendant Basiliko did 
not intend to comply with that, which was immediately 
after the agreement was signed— 

THE COURT: In what respect did he not want to 
comply with it? 

MR. TENDLER: No. 1, the deed was deposited in 
Mr. Ryan’s hands, which he has stated to yon, to 
53 hold until the settlement could be effectuated. The 
very next day he gave that deed to the defendant, 
Basiliko, and he took it down and recorded it. 

That contract to which your Honor refers was de¬ 
posited in Mr. Ryan’s hands together with the praecipe, 
if your Honor please, all three papers, to hold until this 
settlement could be effectively made. 

Although the contract provides for July 1st arrange¬ 
ments, it was signed only on July the 1st. And the 
terms are so loose that it is impossible to have complied 
with that on July the 1st and that was the purpose for 
not delivering the papers at that time. 

Mr. Basiliko, the defendant, Basiliko, at that time went 
on his vacation and between us we agreed that we would 
hold everything in abeyance until he got back. This was 
just prior to July 4th. 

And he didn’t come back until July the 6th. But be¬ 
fore he left he got ahold of that deed and took it down 
and recorded it. That put me under such duress that I 
was not a free agent at any time in negotiating and I 
have asked the Court to set that deed aside. 

THE COURT: I do not want the parties to get into 
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an acrimonious argument. They have not yet, hut if you 
go along in this manner it might develop into one. 

I am just wondering whether the matter can .be 

54 adjusted, whether this expensive and onerous liti¬ 
gation can be terminated. 

What do you say, Mr. Ryan? 

MR. RYAN: I say this, if your Honor please. With 
all due respect to the Court this is the most unhappy 
settlement we have ever made. 

We would have been far better off had we permitted 
the property to have gone ahead with the foreclosure on 
the afternoon of June 30th when it was scheduled. 

We agreed in good faith with Mr. Tendler on that day 
just as this agreement specifies and sets forth on July 1. 
We took the deed. I took the deed on the 30th day of 
June, 1954, to be held until this agreement was reduced 
to writing. By “this agreement” I mean the July 1st, 
1954, agreement. 

Mr. Tendler has produced his wife in court, who under 
oath so testified before Judge Kirkland that those were 
the circumstances on the delivery of that deed to me. 
That agreement was made on the 1st of July. 

Instead of vacating— 

MR. TENDLER: That is not correct, if your Honor 
please. 

MR. RYAN: Mr. Tendler requested— 

MR. TENDLER: It is a twisting of the testimony of 
my wife. 

MR. RYAN: The record is before the Court in 

55 appropriate orders. 

THE COURT: It seems to be a difference of 
opinion between you two gentlemen as to whether Mr. 
Tendler is still liable on these trust notes. 

MR. RYAN: Mr. Tendler is only liable to this extent. 
As a matter of fact, he isn’t liable under any of them. 
He is liable because they don’t at this moment appear 
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released of record, your Honor, because the trustees, who 
are still in this court will not execute a deed of release. 

We hold and I exhibited— 

THE COURT: Do you say the notes are marked 
“paid”? 

MR. RYAN: Any notes upon which Mr. Tendler ap¬ 
pears are marked “paid” and cancelled. 

MR. TENDLER: Those have never been tendered to 
me. This is the first time I have ever seen— 

THE COURT: Here they are. They are marked 
“paid”. 

MR. TENDLER: If your Honor please, this statement 
made by Mr. Ryan is absolutely ridiculous. 

THE COURT: Please do not use characterizations. 

MR. TENDLER: It is wrong. Let me say that then. 
The first trust note upon which I have obligation because 
I assumed the obligation, he, Mr. Basiliko, has no power 
to release me or to waive or to do anything else with. 

THE COURT: He has the power to assume the obli¬ 
gation, however. 

56 MR. TENDLER: That is not an effective re¬ 
lease, if your Honor please. If your Honor knew 
Mr. Basiliko like I now know him, when this case is based 
upon the fraud and misrepresentations that he does make, 
that is no effective release to me. 

If he will get the trust holders to say that “we re¬ 
lease you from your assumption of obligation”, that would 
be an effective release. 

The real estate taxes are not paid and that first trust 
is subject to foreclosure at this very minute and was 
subject to foreclosure because the real estate taxes were 
not paid at the time, at the time that I rescinded the 
alleged agreement of July the 1st, if your Honor please. 

I am willing to sit down at any time and I have made 
this effort, if your Honor please, when your Honor 
denied the motion to make TVT Corporation a party 
plaintiff. 
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Mr. Ryan said to me, “This settlement is off”. 

THE COURT: Jnst a moment. 

MR. TENDLER: “I am going to foreclose on this—” 

THE COURT: May I interject a question to Mr. 
Ryan? 

MR. TENDLER: Yes, sir. 

THE COURT: Now, Mr. Ryan, the first provision of 
the agreement requires Mr. Tendler to execute a deed 
conveying his interest to the real property. 

He has executed such a deed, has he? 

57 MR. RYAN: I think the first provision indi¬ 
cates that he did that prior to the agreement, your 
Honor. 

THE COURT: Well, irrespective of that— 

MR. RYAN: He did the day prior. He did— 

THE COURT: Well, then that much of the agree¬ 
ment is carried out. 

MR. RYAN: Yes, sir. 

THE COURT: The next paragraph provides that 
Basiliko waives his claims of any kind or nature against 
Tendler. 

Well, in effect it is a general release against Mr. Tend¬ 
ler. 

MR. RYAN: Yes, your Honor. 

MR. TENDLER: Also, if your Honor please, may I 
point out in that connection that he waives his claims 
under the original purchase contract under which $50,- 
000—over $50,000 was paid by the Title Company. 

THE COURT: He waives his claims against you. So 
that you are in the clear there. 

The next paragraph requires that the action be dis¬ 
missed with prejudice and that has been taken care of 
this morning. 

The next paragraph requires Mr. Tendler to assign all 
outstanding leases to Basiliko. 

Have you done that? 
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58 MR. TENDLER: Yes, sir. All that was done. 

THE COURT: You have those leases? 

MR. RYAN: Yes, your Honor. 

MR. TENDLER: There is nothing further that I am 
to do. 

THE COURT: Yes. Then the next paragraph in ef¬ 
fect requires the payment of $135 and insurance to he 
adjusted, and Basiliko to compensate Tendler on the 
.balance due on the adjustment. 

MR. TENDLER: Now, if your Honor please, the— 

THE COURT: Now, the only thing that is left is a 
dispute apparently over the personal property. 

MR. TENDLER: If your Honor please, my point has 
always been, and Mr. Ryan well knows it, that as soon as 
they recorded that deed there was no negotiations for 
any of these adjustments. 

They just absented themselves. 

THE COURT: I do not see— 

MR. TENDLER: They just absented themselves. 

THE COURT: Well, now just a moment. 

MR. TENDLER: Even to the— 

THE COURT: Please. 

MR. TENDLER: Excuse me, your Honor. 

THE COURT: Every paragraph has been carried out 
in effect— 

59 MR. RYAN: Yes, your Honor. 

THE COURT: —except the last one about per¬ 
sonal property. 

Now, what is the personal property involved? 

MR. RYAN: That is the order of July 20th. v 

THE COURT: Well, what is it? 

MR. RYAN: What did it involve? It involved three 
hundred keys to the doors. 

MR. TENDLER: If your Honor please, it involved— 

THE COURT: Just a moment. I will hear you too. 

MR. RYAN: There is a list attached to Mr.— 
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THE COURT: Well, in general what does it involve? 

MR. RYAN: Fire extinguishers, window vents, locks, 
janitor supplies— 

THE COURT: Well — 

MR. RYAN: —lighting fixtures. 

THE COURT: This provides that Mr. Tendler may 
remove that property. 

MR. RYAN: That is right, your Honor. 

THE COURT: Well, what is the dispute? 

MR. RYAN: The dispute was whether Tendler owned 
it, whether it passed to Tendler by any appropriate bill 
of sale, whether he had any rights to the— 

THE COURT: Well, then the only thing left in dis¬ 
pute here, gentlemen, is a dispute over this per- 
60 sonal property. 

MR. TENDLER: If your Honor please,— 

MR. RYAN: That’s been disposed of by the Arbitra¬ 
tor. 

THE COURT: Then what is left of this case? 

MR. TENDLER: May I say this, if your Honor 
please, left— 

THE COURT: I think you have settled this case, but 
you do not know it. 

MR. RYAN: That is right. 

MR. TENDLER: If your Honor please, we have made 
an effort to settle it. 

THE COURT: You have settled the case but you do 
not know it. 

MR. TENDLER: No, sir. 

THE COURT: Well, what is left in the case? 

MR. TENDLER: There is a rescission of this sup¬ 
posed settlement because they won’t pay me for the 
twenty some odd thousand dollars worth of personal 
property. 

It isn’t a matter of three hundred keys. 

THE COURT: Well, that is what I am saying. The 
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only dispute is to the personal property. They do not 
have to pay you for it. 

You have the right to remove it. They have the option 
of purchasing it if they want to. 

61 MR. TENDLER: Yes, sir. 

MR. RYAN: May I point out to your Honor 
the Arbitrator has found that Mr. Tendler does not own 
any personal property in those premises and he took no 
exceptions to that. 

THE COURT: Well, that is disposed of too. I do 
not know if there is anything left in this case. 

MR. TENDLER: If your Honor please, there is the 
matter of the $50,000. 

THE COURT: What $50,000? 

MR. TENDLER: The $50,000 of my money that was 
given to Mr. Basiliko wrongfully underwhich he claims—• 
he waives his claims under that for that $50,000. 

He hasn’t given me back my $50,000. 

THE COURT: There is nothing in this suit about 
$50,000. What about that? 

MR. RYAN: The $50,000 that Mr. Tendler refers to, 
if your Honor please, is the cash payment over and above 
the three deeds of trust which Mr. Tendler paid to the 
Title Company in April, 1953, when he bought the prop¬ 
erty. 

It is the purchase price for the property. And now 
he wants his purchase price back, when he reconveyed the 
property. 

THE COURT: Well, why did he reconvey it to you? 

MR. RYAN: In consideration of a waiver of 

62 any claim for any deficiencies against him, really. 

THE COURT: In other words, Basiliko has the 
property plus the $50,000? 

MR. RYAN: But wait— 

MR. TENDLER: That is correct, if your Honor 
please. 
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MR. RYAN: —Mr. Tendler had the property, if your 
Honor please, for a full year. 

MR. TENDLER: If we are going to settle the case 
let’s settle it bnt don’t take everything from me and 
give everything to Basiliko. 

MR. RYAN: He had the rents and the property from 
April, 1953, until it was reconveyed in Jnly, ’54. 

MR. TENDLER: The basis of the suit was, if yonr 
Honor please, that there was a financial operating loss 
and that is the basis of the litigation here, if your Honor 
please. 

I suffered to sustain $40,000 worth of loss in addition 
to that $50,000. This is no settlement. I don’t see how 
any court can call this a settlement. 

THE COURT: In other words, you conveyed this 
property, I take it, in order to prevent a foreclosure of 
the first trust. 

Is that it? 

MR. RYAN: No, not to prevent the first trust. 

THE COURT: The second? 

63 AIR. TENDLER: The third. 

MR. RYAN: The third trust Air. Basiliko 
owned. The second trust matured about the same time 
and Mr. Tendler would have been liable on it. 

Mr. Basiliko— 

THE COURT: Well, of course, there has been a fore¬ 
closure and the holder of the trust buys in the prop¬ 
erty. He does not have to pay back the purchase price. 

That is what this amounts to, is it not? 

AIR. RYAN: That is it exactly and not only that, he 
goes further and waives any deficiency he would have 
had against the maker of the note. 

AIR. TENDLER: If vour Honor please, that is the 
exact point that is up on appeal. 

THE COURT: You know, gentlemen, our law is un¬ 
fortunate in that respect. The State of New York, and 
perhaps some other states, some years ago in the de- 
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pression days, amended the law relating to foreclosure 
by an act of the legislature, providing that no deficiency 
judgment may be entered without proof that the amount 
of the purchase price at the foreclosure sale was the 
full value of the property. 

In other words, you cannot buy in property in New 
York at foreclosure for a nominal amount and then enter 
a deficiency judgment. 

I think we ought to have an Act of Congress 
64 apply to the District the same effect, hut we have 
not. That is the answer. 

MR. TENDLER: If your Honor please, I appreciate 
your interest and I am very anxious to get the matter 
settled. I have gone to extremes in order to get it set¬ 
tled, but I cannot. 

THE COURT: Well, it seems to me that you have 
settled it. 

MR. TENDLER: I cannot bring myself around— 

THE COURT: I think you have settled it and I think 
you ought to go through with the settlement agreement. 

Well, I think there is nothing further that the Court 
can do at this time, but if the Court can be of assistance 
to the parties in bringing about a termination of this 
litigation the Court is always available for that purpose. 

(Thereupon the instant hearing was concluded.) 

67 UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
MAX TENDLER, Plaintiff, v. NICK BASILIKO, et al, 

Defendants. 

Civil Action No. 1856-54. 

Filed Sep 14 1955 Harry M. Hull, Clerk 

Washington, D. C., Wednesday, February 2, 1955. 

The above-entitled matter came on for hearing in the 
United States District Court for the District of Columbia 
at ten o'clock in the forenoon on Wednesday, February 
2,1955, 
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BEFORE: 

HONORABLE ALEXANDER HOLTZOFF, Judge of 
the United States District Court for the District of Co¬ 
lumbia, there being 

PRESENT: 

MAX TENDLER, ESQUIRE, appearing in his own 
behalf; 

MESSRS. WHITEFORD, HART, CARMODY & WIL¬ 
SON by HARRY L. RYAN, JR., ESQUIRE, on behalf 
of the Defendants, Nick Basiliko and Helen Basiliko; 

MESSRS. ROBERTS & McINNIS by FRANCIS 
68 J. ORTMAN, ESQUIRE, on behalf of Defendants, 
James L. Dixon and Jeane Dixon, a partnership, 
trading as James L. Dixon & Company; and 

MESSRS. WILKES & ARTIS by JAMES E. ARTIS, 
ESQUIRE, on behalf of Robert W. Kidwell and Thorn¬ 
ton W. Owen, Defendants. 

The following proceedings and transactions were then 
had: 

Proceedings and Transactions 

THE DEPUTY CLERK: Preliminary matters. 

MR. TENDLER: Good morning, your Honor. 

First, I would like to apologize to the Court for neg¬ 
lecting to sign the affidavit that was filed in support of 
plaintiffs proposed findings in connection with the case 
of Tendler v. Basiliko and in connection with your 
Honor’s— 

THE COURT: Well, I indicated— 

MR. TENDLER: —indication. 

THE COURT: —that no findings are made on mo¬ 
tions. 

MR. TENDLER: Yes, sir. Now— 

THE COURT: Findings are made only after a trial 
or on a motion for an injunction where there is a factual 
showing. 

MR. TENDLER: If it becomes necessary that the 
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affidavit be considered in connection with your Honor’s 
action at this time— 

THE COURT: I will give yon an opportunity 

69 to sign this. 

MR. TENDLER: Thank yon very much, sir. 
Now, the next point, if yonr Honor please, there seems 
to be some confusion with regard to the Clerk’s order. 
The entry. Not the Clerk’s order. 

THE COURT: Never mind the Clerks order— 

MR. TENDLER: The Clerk’s entry. 

THE COURT: —or the Clerk’s entry. "What will 
govern is the order that the Court is going to sign. 

MR. TENDLER: Yes. Unfortunately on the docket 
downstairs the Clerk made this following entry, “Cause 
settled and dismissed with prejudice as to Defendants 
Nick and Helen Basiliko only, per attorneys for plaintiff 
and defendants”. 

I examined—that is on the docket, if your Honor 
please. 

THE COURT: Well, what is your point? 

MR. TENDLER: I examined the file. 

THE COURT: What is your point? 

MR. TENDLER: My point is that with that entry— 
THE COURT: Well, just what is the error in the 
entry? 

MR. TENDLER: The error in the entry is there was 
nothing on file by attorneys entering this cause or di¬ 
recting it— 

70 THE COURT: I think I will ask the Clerk to 
strike out the words “per attorneys”. The Court 

ordered it be marked “dismissed”. 

MR. TENDLER: Now, the other point with regard 
to the entries, if your Honor please, are those that ap¬ 
pear on the jacket, itself. 

There are two entries. One relates to the filing— 
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leave to file, I believe, tbe praecipe, and the other re¬ 
lates to— 

THE COURT: Well, now, just tell me which— 

ME. TENDLER: —judgment— 

THE COURT: —which entry yon object to. 

MR. TENDLER: The first one, “leave to file a prae¬ 
cipe”. I think that yonr Honor indicated that yon wonld 
deny that. 

THE COURT: Ho, I granted leave to file the motion. 

MR. TENDLER: Leave to file what? 

THE COURT: Well, I granted the motion and the 
entry explains jnst what I did. 

MR. TENDLER: Now,— 

THE COURT: It is explained in a snbseqnent para¬ 
graph. Now, I am only interested in the order that is 
before me to sign. 

MR. TENDLER: That is involved in the order. The 
reason— 

71 THE COURT: Have yon got vonr proposed 
order, Mr. Ryan? 

MR. TENDLER: That is before yon, if yonr Honor 
please. 

MR. RYAN: I submitted an order, if vonr Honor 
please, to the Clerk on Monday. And I have also— 

THE COURT: Have yon any objections to the pro¬ 
posed order? 

MR. TENDLER: Yes, if yonr Honor please. 

THE COURT: Well, I will hear yon on that, Mr. 
Tendler. 

MR. TENDLER: T assume that this order was 
granted on plaintiffs—on defendant’s motion which was 
based under Rule 41. 41 fa), if yonr Honor please, gov¬ 
erns voluntary dismissals by the plaintiff 

Now, this dismissal, if anything at all, is involuntary 
and -plaintiff has not filed it. 

THE COURT: Yes, it is involuntary. The Court is 
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ordering it dismissed on the basis of an agreement, and 
I am not going to mark it “settled an dismissed”. I am 
going to mark it “dismissed”. 

MR. TENDLER: Then comes the qnestion as to 
whether this order should be signed nnder 41 (b), which 
governs— 

THE COURT: It is immaterial nnder what rule it is. 
I am not reciting the rule, any particular rule. 

72 MR. TENDLER: Well, it is material in this 
respect, if your Honor please, as to whether or 

not there should be findings. 

THE COURT: Well, there will be no findings because 
there are no findings on motions, Mr. Tendler. I have 
ruled on that. 

MR. TENDLER: Well, the rule provides differently 
and if this discussion, if your Honor please,— 

THE COURT: What rule provides for findings? 

MR. TENDLER: Rule 41(b), sir. 

If this discussion has accomplished— 

THE COURT: Rule 41(b)? 

MR. TENDLER: Yes, sir. 

THE COURT: I have it before me. Where is there 
a provision for findings? There is a provision for find¬ 
ings if the Court renders judgment on the merits. 

I marked it “dismissed”, and I am not granting judg¬ 
ment on the merits. 

MR. TENDLER: Well, my position, if your Honor 
please,—may I argue this point to you as with regard 
to the findings, whether or not there should be findings? 

I think that if this case has taught me anything it has 
taught me to read Barron and Holtzoff, particularly Sec¬ 
tions— 

THE COURT: Well, what is your point? 

73 MR. TENDLER: My point is this. 

THE COURT: I do not waste too much time 
on forms of orders. Now, you have got to make your 
point promptly. 
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MR. TENDLER: Yes, I will try to make it promptly. 
This is not a motion on judgment for pleadings where 
no findings are required. 

THE COURT: Now, I do not think I can hear any 
more. I am not going to make any findings. I am just 
marking this action “dismissed”, because the agreement 
provides that it shall be dismissed. 

MR. TENDLER: Well, my point is that this is a 
dismissal on the merits. That constitutes a dismissal on 
the merits and there should be findings. 

THE COURT: Well, I will overrule that. 

I think there are a good many recitals in the order 
submitted by Mr. Ryan that I am not going to— 

MR. TENDLER: Well now, may I next come to that 
point, if your Honor please,— 

THE COURT: —that I am going to strike out. I do 
not like to have too much argument on an order. 

MR. TENDLER: Yes. There is a finding in the or¬ 
der proposed by Mr. Ryan that the Court is of the opin¬ 
ion— 

THE COURT: Yes. I am going to strike that out. 

MR. TENDLER: —that all of these terms have been 
met and that is not true. 

74 THE COURT: Mr. Ryan, I would like to have 
you rewrite your proposed order to recite the fact 
that the agreement provides that the action shall be 
marked “dismissed” and let the order indicate that on 
the basis of that agreement I am marking the case “dis¬ 
missed”. 

I do not want a recital that I am of the opinion that 
the agreement has been complied with. 

MR. TENDLER: Well, that is a very important 
point, if your Honor please. 

THE COURT: Well, if you talk more about it you 
might convince me that I am wrong. I am ruling in your 
favor. 

MR. TENDLER: That is perfectly all right. 
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THE COURT: Now the first principle any conrt is 
when the Court rules with you to keep still. 

MR. TENDLER: I understand that but I am inter¬ 
ested in having the record straightened out. 

THE COURT: I am afraid that I am going to rule 
against you if you keep on talking. I have already ruled 
for you on that particular point. 

Now, I would like to have you reframe the order, Mr. 
Ryan, so as to leave out any expression of opinion or 
any finding on my part that the agreement has been com¬ 
plied with. 

X am just making this order on the basis of the 
75 clause of the agreement that the action shall be 
marked “dismissed”, and I do not think it should 
be marked “settled and dismissed”. 

I will dismiss it. Now, does the order provide that it 
shall be dismissed with prejudice? I mean, the agree¬ 
ment. 

MR. RYAN: The agreement so provided, your Honor. 

THE COURT: Otherwise I shall not dismiss it with 
prejudice. 

MR. RYAN: And his counsel, of course, at that time 
signed a praecipe so doing, too. 

THE COURT: Well, I know but that praecipe ap¬ 
parently was in escrow. 

MR. RYAN: That is correct. 

MR. TENDLER: Now, if this is dismissed with preju¬ 
dice, if your Honor please, it is determinative of the 
merits and this matter is on appeal. 

THE COURT: I think I will dismiss it without preju¬ 
dice. I am going to dismiss it without prejudice. 

Now, is there anything else? 

MR. TENDLER: There is another—the motion for 
judgment—the order for judgment. I think that your 
Honor ought not to sign this order for judgment if you 
are dismissing it without prejudice. 


THE COURT: Well, you might convince me 

76 that I should dismiss it with prejudice. I am going 
to sign this order. 

MR. TENDLER: If your Honor please, there is an¬ 
other point, that during the argument on this motion 
defendant, Basiliko, withdrew the motion to require settle¬ 
ment. 

Now, withdrew the motion to require settlement under 
which a restraining order was issued and under which 
a preliminary injunction was issued. 

I would like to have the order direct the Clerk to make 
the entry of withdrawal of that motion to require plaintiff 
to complete settlement. 

THE COURT: Well, you may file a praecipe, if you 
wish, Mr. Ryan, if you are withdrawing the motion. 

Nowr, I am inserting a clause, gentlemen, in the order 
for judgment, ordered that judgment be entered herein, 
and I am inserting the words “on the award of the arbi¬ 
trator”, in favor of the defendant, Nick Basiliko. 

MR. TENDLER: Well, if the motion to require plain¬ 
tiff to complete settlement has been withdrawn— 

THE COURT: Very well. It is withdrawn. 

MR. TENDLER: —then the arbitration must be 
stricken. 

(Thereupon the instant hearing was concluded.) 

77 (Thereupon at ten o’clock in the forenoon on 
Tuesday, March 1, 1955, a hearing was had in the 

above-entitled matter when the following occurred:) 

• • • • 

80 MR. TENDLER: Now, the next item is the 
item concerning Defendant Basiliko’s motion for 

reconsideration of motion to file a praecipe of dismissal. 
I believe your Honor stated from the Bench the last 
time we were here, arranging a date for the argu- 

81 ment of these motions that your Honor felt that 
you should reconsider it. 
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THE COUBT: No. I— 

' ME. TENDLEE: I may be mistaken, about that. 

THE COUET: I did not. I made no such ruling. I 
will hear the motion orally. 

ME. TENDLEE: Then we can skip this other item— 

THE COUET: No. Suppose we take it now. 

ME. TENDLEE: —for the time being. 

THE COUET: I beg your pardon? 

ME. TENDLEE: For the time being we can skip this 
as a preliminary matter and go to the next matter. 

THE COUET: Very welL 

ME. TENDLEE: Now, there has been filed, if your 
Honor please, a request of the defendants, the trustees, 
for certain admissions. 

Under the rule they have ten days in which to respond 
and the reason that this item is put on as a preliminary 
matter, this case, the entire case has been set for pretrial 
for March the 3rd. 

The ten days within which they have to respond to 
the request for admissions will not have expired by March 
the 3rd. Now, under those circumstances, your Honor 
could require that they respond prior to March the 3rd. 

THE COUET: Well, I am not going to do that. 
82 You have had a long time to file your request for 
admissions and I am not going to make any such 
requirement. 

ME. TENDLEE: All right, sir. 

THE COUET: Now, what is next? 

ME. TENDLEE: Next comes plaintiff’s motions, and 
my first motion is the motion to return possession. 

THE COUET: No. I am not going to follow that 
order. I am going to go back to Item No. 3 and hear it 
first, because some of these other matters will fall by 
the wayside, depending upon the disposition of Item 
No. 3. 

ME. TENDLEE: Item No. 3 relates to the amend¬ 
ment of the complaint with regard to— 
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THE COURT: I beg your pardon? 

MR. TENDLER: Item No. 3 of plaintiff’s motions 
relates to the amend— 

THE COURT: I am going to bear Item No. 3 that 
you have marked as a preliminary first. 

MR. TENDLER: Oh. Then that is Item— 

THE COURT: I am going to go back to that. 

MR. TENDLER: That is the defendants’ motion then. 

THE COURT: Yes. I will hear that first. 

MR. RYAN: May it please the Court, as your Honor 
indicated you would hear oral argument on my motion 
for a rehearing— 

THE COURT: Yes, but very briefly. 

83 MR. RYAN: This motion was first before your 
Honor on January 28th, 1955. 

THE COURT: Just what are you asking be done? 

MR. RYAN: I am asking your Honor to adhere to 
your original announced decision which was that you 
would dismiss plaintiff’s complaint with prejudice based 
upon plaintiff’s agreement with the Defendants Basiliko 
of July 1, 19— 

THE COURT: Well, now, does that written agree¬ 
ment say “with prejudice”? 

MR. RYAN: Yes, it does. 

THE COURT: Have you got— 

MR. RYAN: It is now part of the record in this case. 

THE COURT: Very well. I will hear the other side. 

MR. TENDLER: If your Honor please, the written 
agreement does say “with prejudice”, however, since that 
written agreement was signed and deposited with defend¬ 
ant’s counsel to hold manv things have occurred. 

The most important thing is a thing that your Honor 
recognized when your Honor stated he did not under¬ 
stand why if a praecipe of dismissal was left with de¬ 
fendant’s attorney on July the 1st, 1954, why, during 
these many months, hadn’t he filed it. 
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Now, this motion, if your Honor please, is made under 
Rule 41 and when this motion came up for argu- 

84 ment it came up in this way. 

THE COURT: Well, I remember all of that. 
You need not go over the— 

MR. TENDLER: Yes. 

THE COURT: —past history, because I remember 
what transpired before me. I held that since there was 
a written agreement, requiring the case to be dismissed, 
the Court had no alternative but to mark it dismissed, 
and it seems to me that since the agreement provides 
that it should be dismissed with prejudice, it ought to 
be dismissed with prejudice. 

Now, if you wish to give me a reason why that should 
not be done, you confine yourself to that. 

MR. TENDLER: Yes, sir. That is exactly the point, 
if your Honor please. Your Honor will remember there 
was filed in this case a motion by the Defendant Basiliko, 
a motion to require plaintiff to complete settlement. 

Along with that motion was filed a request for a re¬ 
straining order. A restraining order was issued. And 
along with that motion was filed a motion for a prelimi¬ 
nary injunction. 

And a preliminary injunction was issued, restraining— 
preliminarily restraining the plaintiff, who was then in 
possession of the property. 

THE COURT: Well, I know all of this past 

85 history. Please confine yourself to the one ques¬ 
tion. Why should I not dismiss it with prejudice, 

because the agreement so provided? 

MR. TENDLER: Well, the reason for that is this. 
It is, in effect, an order for specific performance of a 
contract of settlement. 

No matter how it is presented, it is still an order for 
specific performance of a contract of settlement. There 
has been no affirmative defense here made. There will 
be—if your Honor dismisss with prejudice there will be 



many genuine issues of material facts concerning the 
settlement, if there has been a settlement. 

Now, defendant—I mean, plaintiff has had no opportu¬ 
nity to meet the defense, the affirmative defense of specific 
performance of settlement, because there has been no 
pleading, no proper pleading. 

I pointed out to your Honor on a prior occasion that 
Defendant Basiliko has taken back door tactics rather 
than proper pleadings so that the issues can be prop¬ 
erly framed and properly presented. 

Now, the thing that they should have done, if your 
Honor please, is to plead in defense to an action for re¬ 
scission of the contract. 

THE COURT: But, Mr. Tendler, you signed an agree¬ 
ment that the case be dismissed with prejudice. 
86 Why should I not dismiss it with prejudice in ac¬ 
cordance with your own agreement? 

MR. TENDLER: Well, as the affidavit in opposition 
shows, that that agreement, together with a deed, if your 
Honor please, together with a deed and together with a 
praecipe of dismissal was left—was not delivered, but 
was deposited, and plaintiff—and Defendant Basiliko’s 
motion so says that it was deposited with him. 

There was no delivery of that contract. There was no 
delivery of that deed. There was no delivery of that 
praecipe. That was left on deposit with Defendant Ba¬ 
siliko’s attorney for him to hold under—and to be filed 
only under certain conditions. 

THE COURT: Well, is there any provision in the 
agreement that he hold in escrow— 

MR. TENDLER: No, sir, there is not. Now, my affi¬ 
davit that I filed this morning,— 

THE COURT: Yes. I have it before me. 

MR. TENDLER: Paragraph 12: 

“ Plaintiff does not now and never has consented to 
the filing of said praecipe and never had any intention 
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other than of authorizing the filing of said praecipe only 
when the money he deposited with the District Title In¬ 
surance Company, and by it wrongfully used for 

87 defendants’ Basiliko account to pay for the prop¬ 
erty so that Defendants Basiliko would have title 

to convey to Plaintiff, was returned by Basiliko to Plain¬ 
tiff, plus all other sums spent by Plaintiff under his pur¬ 
chase contract, and * # — 

THE COURT: Well, I have read the affidavit. 

ME. TENDLER: Now, the point is that there has 
been no allegation of compliance with the terms of the 
contract on Basiliko’s part. 

THE COURT: There is no such provision in the con¬ 
tract of settlement, Mr— 

MR. TENDLER: I understand that. If the contract 
is read as it is, it might be construed, if your Honor 
please, it might be construed that I have just given 
the property to Defendant Basiliko. 

Now, we have this type of situation, which is an un¬ 
tenantable situation, if your Honor please, and if the 
pleadings had been proper the issues would have been 
framed properly. 

We have this type of situation. 

THE COURT: Well, I do not want to go into all of 
those details. I am going to confine myself to the issue 
that I have to decide. 

You just regret that you signed the agreement, 

88 as I understand it. 

MR. TENDLER: I beg your pardon? 

THE COURT: You regret that you signed the agree¬ 
ment. Is that not what it amounts to? 

MR. TENDLER: Well, there is no question about 
that. I regret the day I ever met Mr. Basiliko, as far as 
that is concerned, but the— 

THE COURT: I do not doubt that. 

MR. TENDLER: But the situation is this. I have to 
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do business with him because I am in court. I came to 
court and I am asking the Court— 

THE COURT: Well, I think I have your point. All 
you can do is to keep repeating it, Mr. Tendler. 

I have other matters waiting for disposition. But I do 
want to ask you -one question, Mr. Ryan. Why did you 
not file this praecipe right after it was signed? Why did 
you hold it in your office? 

MR. RYAN: Because there was one bit of uncompleted 
business, if your Honor will recall, and that was deter¬ 
mination as to whether or not under the agreement Mr. 
Tendler owned any personal property in the building, and 
that went to the arbitrator. 

THE COURT: I think you would have done better had 
you filed the praecipe the minute it was signed. 

MR. RYAN: I think I would, too, your Honor. 
89 THE COURT: Well, I am going to amend my 
order and dismiss the case with prejudice, in ac¬ 
cordance with the agreement as signed. 

MR. TENDLER: If your Honor please,— 

• • • • 

107 THE COURT: I think this disposes of all the 
motions except this other one, this last one. 

You know, I gather from all that has been said in these 
numerous sessions that what Mr. Tendleris grievance is, 
is that Basiliko has the property back and has got the 
purchase price, too. 

MR. TENDLER: That is exactly the situation. 

THE COURT: Is that it? 

108 MR. TENDLER: That is exactly the situation. 

THE COURT: Well, now, maybe he has a griev¬ 
ance. Now, technically, I suppose what happened was 
this. You foreclosed on the mortgage or the deed of 
trust and bought the property. 

Is that what happened? 

‘MR. RYAN: No, your Honor. 


MR. TENDLER: May I state to the Court— 

MR. RYAN: What happened was that Mr. Tendler 
had the property for a year as the owner of it and his 
third trust matured and he was unable to pay his third 
trust, and when his third trust matured in the face of an 
admission in open court by Mr. Tendler that the felt sure 
that there would be a deficiency judgment against them, 
he deeded and reconveyed the property back to Mr. Basi- 
liko in consideration of Mr. Basiliko’s agreeing to save 
him harmless from any deficiency. 

THE COURT: But the fact of the matter is, how¬ 
ever, that Mr. Basiliko has both the property and the 
price that Mr. Tendler paid him. 

Is that not it! 

MR. RYAN: But Mr. Tendler had the income from it 
for the entire year. 

MR. TENDLER: You mean the loss, if your Honor 
please. 

109 Will your Honor permit me to address myself to 
the point that your Honor just brought out? This 
is a very unusual situation and it involves a very impor¬ 
tant point as far as the public is concerned with regard to 
hidden second trusts. 

And it is— 

MR. RYAN: Your Honor, I don’t like to interrupt 
counsel, but all of this has been argued two hours and 
forty-five minutes— 

MR. TENDLER: That is not— 

MR. RYAN: —before Judge Kirkland. 

THE COURT: Now, gentlemen, I just want to say 
this. I am not going to hear this because there is noth¬ 
ing before me now, but I do want to call attention to the 
fact that maybe, as a matter of equity and justice, there 
should be some arrangement made to save something out 
of the wreck for Mr. Tendler. 

I am not going to participate in trying to negotiate 
any such arrangement, but I can see where a person does 
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do business with him because I am in court. I came to 
court and I am asking the Court— 

THE COURT: Well, I think I have your point. All 
you can do is to keep repeating it, Mr. Tendler. 

I have other matters waiting for disposition. But I do 
want to ask you one question, Mr. Ryan. Why did you 
not file this praecipe right after it was signed? Why did 
you hold it in your office ? 

MR. RYAN: Because there was one bit of uncompleted 
business, if your Honor will recall, and that was deter¬ 
mination as to whether or not under the agreement Mr. 
Tendler owned any personal property in the building, and 
that went to the arbitrator. 

THE COURT: I think you would have done better had 
you filed the praecipe the minute it was signed. 

MR. RYAN: I think I would, too, your Honor. 
89 THE COURT: Well, I am going to amend my 
order and dismiss the case with prejudice, in ac¬ 
cordance with the agreement as signed. 

l MR. TENDLER: If your Honor please,— 

• • • • 

107 THE COURT: I think this disposes of all the 
motions except this other one, this last one. 

You know, I gather from all that has been said in these 
numerous sessions that what Mr. TendleUs grievance is, 
is that Basiliko has the property back and has got the 
purchase price, too. 

MR. TENDLER: That is exactly the situation. 

THE COURT: Is that it? 

108 MR. TENDLER: That is exactly the situation. 

THE COURT: Well, now, maybe he has a griev¬ 
ance. Now, technically, I suppose what happened was 
this. You foreclosed on the mortgage or the deed of 
trust and bought the property. 

Is that what happened? 

MR. RYAN: No, your Honor. 
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ME. TENDLEB: May I state to the Court— 

ME. BYAN: What happened was that Mr. Tendler 
had the property for a year as the owner of it and his 
third trust matured and he was unable to pay his third 
trust, and when his third trust matured in the face of an 
admission in open court by Mr. Tendler that the felt sure 
that there would be a deficiency judgment against them, 
he deeded and reconveyed the property back to Mr. Basi- 
liko in consideration of Mr. Basiliko’s agreeing to save 
him harmless from any deficiency. 

THE COUBT: But the fact of the matter is, how¬ 
ever, that Mr. Basiliko has both the property and the 
price that Mr. Tendler paid him. 

Is that not it? 

MB. BYAN: But Mr. Tendler had the income from it 
for the entire year. 

MB. TENDLEB: You mean the loss, if your BConor 
please. 

109 Will your Honor permit me to address myself to 
the point that your Honor just brought out? This 
is a very unusual situation and it involves a very impor¬ 
tant point as far as the public is concerned with regard to. 
hidden second trusts. 

And it is— 

MB. BYAN: Your Honor, I don’t like to interrupt 
counsel, but all of this has been argued two hours and 
forty-five minutes— 

MB. TENDLEB: That is not— 

MB. BYAN: —before Judge Kirkland. 

THE COUBT: Now, gentlemen, I just want to say 
this. I am not going to hear this because there is noth¬ 
ing before me now, but I do want to call attention to the 
fact that maybe, as a matter of equity and justice, there 
should be some arrangement made to save something out 
of the wreck for Mr. Tendler. 

I am not going to participate in trying to negotiate 
any such arrangement, but I can see where a person does 
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have a feeling that he has a grievance where the person 
from whom he bought the property has both the purchase 
price and the property back. 

That is what this amounts to. 

MR. TENDLER: If your Honor please, may I address 
myself to the point where it is involved in the Rule 

110 41 motion? 

THE COURT: No. I have disposed of all the 
motions before me except the one that I passed until 1:45. 

MR. TENDLER: Your Honor will remember that we 
discussed, and I think very eruditely, the questions as to 
whether findings of fact are necessary in— 

THE COURT: No. I shall hear nothing further, gen¬ 
tlemen. I have ruled upon all the motions and I shall 
hear no statements from either side. 

We will take our recess now. 

(Thereupon this matter was recessed until 1:45 o’clock 
p.m. this date.) 

111 Afternoon Session 

(Pursuant to recess theretofore taken, the considera¬ 
tion of the above-entitled matter was resumed at 1:45 
o’clock p.m. when the following occurred:) 

THE DEPUTY CLERK: Tendler vs. Basiliko. 

THE COURT: Mr. Artis, you may proceed with your 
motion. 

Oh, did you, gentlemen, have something? 

MR. RYAN: I wanted to present, if your Honor 
please, orders based upon your Honor’s rulings this morn¬ 
ing_ | 

THE COURT: Very well. So long as you, gentlemen, 
have risen first we will dispose of that. 

MR. RYAN: Counsel for everyone except the plain¬ 
tiff, Mr. Tendler, have endorsed it Mr. Tendler appar¬ 
ently has an objection to my order. 

MR. TENDLER: If your Honor please, I have during 
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the recess drafted an order that I think is more in line with 
what is before the Court on the question of dismissal. 

THE COURT: Hr. Ryan, have you seen Mr. Tend- 
ler’s counterform? 

MR. RYAN: Yes, but I point out to your Honor this 
connection insofar as that is concerned. If Mr. Tendler 
will himself endorse a new praecipe I would think that 
that would be an order. 

112 The praecipe which I hold is signed ;by his coun¬ 
sel, who has since been permitted to withdraw, and 

I don’t think that would be appropriate. 

THE COURT: Well, I think your point is well taken, 
Mr. Ryan. 

MR. TENDLER: Of course, that is one of my points, 
if your Honor please, in connection with the opposition to 
the motion to file the praecipe. 

THE COURT: Well, I think I will sign the order as 

drawn by Mr. Ryan. 

MR. TENDLER: That makes a difference in connec¬ 
tion with the status of the title. 

THE COURT: What difference does it make? 

MR. TENDLER: Title to the property and— 

THE COURT: I do not think it has any such effect. 
MR. TENDLER: And the opportunity of the Defend¬ 
ant Basiliko to convey the property. 

THE COURT: I do not think— 

MR. TENDLER: A praecipe filed is not an order of 
the Court, and should be followed by an order of the 
Court which, incidentally, Mr. Ryan has asked for in his 
motion to require a settlement. 

An order of dismissal is in the nature of final judg¬ 
ment. A praecipe is not a judgment and its opportunity 
to test it—if a praecipe is filed— 

113 THE COURT: Well, if you will sign a new 
praecipe I will sign your formal order, but Mr. 

Ryan makes the point that the praecipe was signed by 



68 A 


counsel who is no longer in the case and someone might 
raise a question as to whether there is an authorized 
signature to it. 

MB. TENDLER: Well, I make that same point and I 
have made the point for that reason. 

THE COURT: Very well. I have signed the order as 
submitted by Mr. Ryan. 

Now, on this other order, is there any objection to the 
other order, denying the motion to return possession of 
property? 

MR. TENDLER: Without prejudice. As long as it is 
without prejudice. 

THE COURT: Oh, yes. You may have other reme¬ 
dies. 

MR. TENDLER: If your Honor please, this is typed 
up with my suggested order for the filing of dismissal. I 
could bring this question up under an order filing the 
praecipe, permitting the filing of a praecipe. 

I would bring this motion up— 

THE COURT: If you will sign a new praecipe I will 
sign your form of order. 

Now, I will hear the motion for summary judgment. 

• • • • 

122 Now, gentlemen, I want all counsel to come to 
the Bench a moment. I want Mr. Ryan particu¬ 
larly to come to the Bench. 

(At the Bench:) 

THE COURT: Now, gentlemen, I think this case ought 
to be settled. It is getting to be a bugbear for all con¬ 
cerned, all lawyers and all clients and even the ‘Court. 

Now, there is only one way to settle it and only 

123 one, and that is to sign two papers and only two. 
One is for you to sign a check and for him, Mr. 

Tendler, to sign a general release. 

In other words, you have got to buy him off and once 
you start negotiating on a lot of details you will never 
settle this case. 


; 
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Now, I think there has been an injustice done to Mr. 
Tendler entirely aside from the legal situation, because 
I t hink it is often an injustice when a mortgagee buys in 
the property and then claims a deficiency. 

The state I am from has abolished deficiency judgments 
in those cases in which the mortgagee buys in the prop¬ 
erty unless he can show that the property is worth less 
than the amount of the debt. 

The mere fact that he buys it in for less than the 
amount of the debt does not justify a deficiency judgment. 

Well, this is the same situation. Mr. Tendler bought 
this property, paid down a cash consideration ahd gave 
a deed of trust. The deed of trust was foreclosed. The 
original owner has the property back and has his cash 
consideration. 

Now, I appreciate what Mr. Ryan said that in the mean¬ 
time Mr. Tendler had use of the property, but that use 
of the property is not worth the full amount of the 
124 cash consideration he paid. 

So I think there is an injustice here and I would 
suggest that you think about it seriously. You know, 
sometimes it pays for us lawyers to get away from legal 
concepts and think in terms of substantial justice, and 
substantial justice, I think, is to a certain extent on Mr. 
Tendler’s side. 

MR. ORTMAN: May I address the Court on that? I 
think there is probably one thing that has been over¬ 
looked.. We have certainly from the beginning tried to 
work this thing out. 

THE COURT: I am not concerned with you. You 
represent only a minor party. I am talking principally 
to Mr. Ryan, and I— 

MR. ORTMAN: We have a claim in, too, your Honor, 
against Mr. Tendler. 

THE COURT: Oh, I do not pay any attention to that. 
X do not pay much attention to Mr. Artis or to you, be- 
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cause you people represent nominal parties, and I do not 
say that in any discourteous way. I mean so far as this 
action is concerned. 

Mr. Ryan represents Basiliko, who is the man who 
would have to pay any money if there is a settlement. 
You people are not going to contribute to a settlement. 
So I am not talking to you. 

125 As I say, I do not say that in any discourteous 
way. 

MB. TENDLER: If your Honor please, I filed this 
morning a supplemental affidavit in opposition to— 

THE COURT: Yes. I saw it. 

MR. TENDLER: The main point I think in the whole 
case is here you have the real estate speculator trying to 
do business on other peopled money. 

I stated forth in that affidavit that he was perfectly 
willing at all times to take the property back, but he 
wanted me to be a deferred holder on the thing. 

THE COURT: I am a great believer in the old Eng¬ 
lish saying, “A shoemaker should stick to his last”. I do 
not think lawyers have any business in the real estate 
business. 

That is where you got in the wrong. 

MR. TENDLER: Well, that may be entirely true. 
That may be entirely so, but the fact still remains that 
they have my money and my property and there was 
never any— 

THE COURT: Well, you heard what I said. 

MR. TENDLER: —never any intention— 

THE COURT: Now, I want you to think about that 
carefully, Mr. Ryan. 

MR. RYAN: I will, your Honor. 

MR. ORTMAN: The pretrial goes on on March 3rd? 

THE COURT: I do not know when it is sched- 

126 uled. Whenever it is scheduled. 

(Thereupon the instant hearing was concluded.) 
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STATEMENT OP QUESTIONS PRESENTED 

L Was the agreement made July 1, 1954, a valid stip¬ 
ulation for settlement and dismissal of appellant’s com¬ 
plaint with prejudice as to appellees? 

2. Was the trial Court in error in ordering appellant’s 
complaint dismissed after full hearing of appellant’s 
claimed objections to the validity of his agreement with 
appellees? 
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Max Texdler, Appellant 

v. 

Nick Basiliko, et aL, Appellees 


Appeal from the United States District Court for the 

District of Columbia 


APPELLEES’ BRIEF 

COUNTER-STATEMENT OF THE CASE 

Appellants suit in the Court below was admittedly 
brought upon an amended complaint which claimed sub¬ 
stantially as set forth in appellants statement of his case 
in his brief. (Appellants Br. 1, 2). 

However, the meat of the case has not been set out in 
appellant’s Statement of the Case, and, as referred to in 
later parts of appellants brief, is out of context with the 
proceedings below, is misleading, confusing and at total 
variance from those proceedings. The end result, should 
these matters remain unchallenged, would undoubtedly be 
favorable to appellants contentions herein, but when the 
missing links are inserted, an entirely different picture 
results. 

Appellees believe and represent the facts developed be¬ 
low to be as follow: 
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After institution of this action, certain preliminary 
matters were disposed of, one of which was the denial of 
appellant’s motion to preliminarily enjoin foreclosure 
upon a deed of trust note owned by appellee, Nick 
Basiliko. Thereafter, appellant and appellee entered into 
a stipulation, on July 1, 1954, for settlement and com¬ 
promise of all disputes existing between themselves, grow¬ 
ing out of their prior dealings and as were reflected in 
Civil Action No. 1856-54, in the Court below. (Appel¬ 
lant’s App. 10-13). 

All of the issues involved between appellant and this 
appellee were spelled out at length in their stipulation, 
certain minor changes were made therein, and the stip¬ 
ulation was duly signed by appellant and appellee, Nick 
Basiliko, and witnessed by their respective counsel. 
Among conditions contained therein was the following: 

“• • • the said Max Tendler does hereby agree upon 
execution of this agreement that Civil Action- No. 
1856-54 aforesaid shall be entered as ‘settled and dis¬ 
missed with 'prejudice ’ insofar only as Nick and Helen 
Basiliko are concerned as defendants therein.” (Em¬ 
phasis added.) (Appellant’s App. 10-13). 

On July 10, 1954, appellant having failed to have com¬ 
plied with the provisions of his aforesaid agreement in 
several important aspects, all highly injurious to appellee, 
Nick Basiliko, said appellee filed a motion to require ap¬ 
pellant to complete settlement in accordance with his stip¬ 
ulation or agreement and to enjoin appellant from 
breaches thereof, not material to this appeal. '(Appellees’ 
App. 1). 

On July 20, 1954, the Court below granted appellee’s 
motion for a preliminary injunction as to those matters 
no longer in issue and also ordered steps taken to effect 
the ful] disposition of the pending action as it related to 
appellant and this appellee. The order signed by the 
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Court was, prior -to such signing, modified and initialled 
by appellant’s counsel, and as presented and signed by the 
Court, endorsed with the consent of appellant’s counsel. 
(Emphasis added) (Appellees’ App. 10A). In fair- 
ness to that counsel for appellant, he was subsequently 
permitted to withdraw as appellant’s counsel and is in no 
way identified with present counsel in this appeal, which 
latter counsel only entered this matter after its appeal. 
(In- all of the interim proceedings, appellant, who is him¬ 
self a member of the bar, appeared for and represented 
himself.) 

In the Order of July 20, 1954, referred to above, it was 
provided: ^ 

“Upon full compliance herewith and with the -terms 
and conditions of the Agreement of July 1, 1954, 
hereinbefore referred to, this action shall stand dis¬ 
missed with prejudice as to the defendants, Basiliko.” 

The Court thus ratified and approved appellant’s and 
appellee’s Nick Basiliko’s stipuftS tion for settlement, a 
copy of which was on that day filed with the Court ( Ap¬ 
pellant’s App. 10-13). 

Following this, all steps necessary to fully effect per¬ 
formance of the stipulation of the parties was had. This 
among other things ultimately resulted in a judgment in 
favor of appellee, Nick Basiliko, against appellant, en¬ 
tered February 2, 1955, for $135.99 and costs, after op¬ 
position thereto by appellant Appellant on February 7, 
1955, noted an appeal to this judgment but has now pre¬ 
sumably abandoned it, since no point thereupon is made 
in his present brief, although the same flowed as a nat¬ 
ural consequence and a part of the Order of July 20, 
1954, referred to heretofore. 

Finally, after prolonged efforts, in which appellee, Nick 
Basiliko, endeavored to effect dismissal of this action, as 
provided by the stipulation, appellant, on December 20, 
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1954, filed what he termed a “Motion to Clarify and Set- 
the Record and for Other Relief.” (Appellees’ App. 10A). 
This motion attacked the validity of the preliminary in¬ 
junction of July 20, 1954, referred to above, and more 
importantly, the validity of the stipulation of July 1,1954. 

Appellant’s major points on appeal attack the validity 
of this agreement and boldly state that appellees ob¬ 
tained a summary dismissal of appellant’s Complaint upon 
the basis of an alleged agreement, the validity of which 
is contested. (Appellant’s Statement of Questions Pre¬ 
sented). Contrary to a “summary dismissal,” the record 
clearly reveals that the appellees filed substantial oppo¬ 
sition to appellant’s motion, (Appellees’ App. 11 A), that 
the Court fully heard appellant’s motion, including all 
testimony offered in support thereof, and finally at 5 
o’clock, p. m., on January 4, 1955, stated its opinion in 
regard thereto. (Appellees’ App. 14A), confirming the 
validity of the agreement 

Following such hearing, the Court, on January 19, 1955, 
entered an Order which is fully explanatory of its find¬ 
ings of fact and conclusions of law. It is therein stated: 
“A full and complete hearing was had and testimony of¬ 
fered by plaintiff personally, as a litigant and as a mem¬ 
ber of the Bar, and by his wife, as a tendered witness on 
his behalf, were duly considered.” 

After which, the Court further stated: 

“1. The record herein is clear, and requires no further 
clarification or settlement (of the record). 

“2. No justification has .been found to set aside the 
Preliminary Injunction of July 20, 1954. 

• • • 

“4. The agreement dated July 1, 1954, between plain¬ 
tiff (appellant) and defendant (appellee) Basiliko is legal 
and valid.” 
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The appellant herein did not appeal from this finding 
or order but did move for reconsideration of it, which 
was thereafter denied. Appellant did however continue 
to refuse to comply with his stipulation for dismissal with 
prejudice. 

As a result of this position of appellant, appellees 
moved for affirmative action of the lower Court to effect 
the dismissal originally ordered July 20, 1954, and con¬ 
sistently approved in principle thereafter by the lower 
Court. This action was formulated in the Motion for 
Leave to File Praecipe of Dismissal set forth in Appel¬ 
lant’s Appendix, pages 15-17, which motion briefly sum¬ 
marized the matters which have been hereinbefore more 
extensively set forth, and which was accompanied by ap¬ 
pellees’ legal contentions as set forth in Appellant’s Ap¬ 
pendix, pages 17, 18. 

The Court below, acting upon appellees’ motion, or¬ 
dered a dismissal of appellant’s complaint, but without 
prejudice. Upon motion for reconsideration and upon 
satisfactory showing to the Court of full compliance with 
all of the terms and conditions of the stipulation for set¬ 
tlement by appellee, Nick Basiliko, the Court did recon¬ 
sider, and ordered appellant’s complaint dismissed with 
prejudice in accordance with appellant’s agreement of 
July 1 , 1954. (Appellant’s App. 24A) Appellant noted 
an appeal thereto the same day, .but did nothing further 
to perfect the same until July 7, 1955, when a second 
notice of appeal was filed. (Emphasis above added). 

SUMMARY OF ARGUMENT 

L The agreement involved in this action ( July 1,1954), 
constituted a legally binding stipulation between appellant 
and appellees whereby a means for the entry of a dis¬ 
missal of appellant’s complaint with prejudice, concluding 
the litigation, was provided. 

* . ■ . 

h 

.'"W 
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2. The lower Court was legally justified in approving 
the agreement as a stipulation and in ordering its per¬ 
formance on July 20, 1954, January 19, 1955, and March 
1, 1955. 

3. The action of the Court on January 19, 1955, and on 
March 1, 1955, in confirming the validity of the stipula¬ 
tion or agreement is clearly proper. 

ARGUMENT 

The agreement involved in this action (July 1,1954) con¬ 
stituted a legally binding stipulation between Appellant 
and Appellees whereby a means for the entry of a dis¬ 
missal of Appellant’s complaint, with prejudice, con¬ 
cluding the litigation, was provided. 

The agreement involved herein referred to all of the 
issues reasonably raised by the appellant in his amended 
complaint, and thereafter recited a desire of appellant 
and appellee to “compromise and settle all disputes exist¬ 
ing between themselves growing out of, arising or in any 
manner pertaining to any of their dealings heretofore re¬ 
lating to the land and premises herein concerned or to 
any contract or obligation thereunto pertaining.” (Appel¬ 
lant’s App. 11A) 

Further: “• • • the said Max Tendler does hereby 
agree upon execution of this agreement that Civil Action 
No. 1856-54 aforesaid (said suit having been identified 
earlier in the agreement) shall be entered as Settled and 
dismissed with prejudice’ insofar only as Nick and Helen 
Basiliko are concerned as defendants therein.” (Appel¬ 
lant’s App. 10A-13A) 

Appellees contend that as a matter of law this docu¬ 
ment, although entitled “Agreement” was a stipulation 
and was so intended by the parties to be one for settle¬ 
ment. 
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As to the intention of the parties, the same is clearly 
spelled ont in unambiguous language -within the four cor¬ 
ners of the document itself. It states that its purpose is 
to compromise and settle, and that it is in reference to 
a defined and numbered Civil Action, then pending. It 
provides for disposition of all disputes then existing be¬ 
tween the parties. 

v %t therefore became a fortiori a stipulation between the 
parties. Stipulations have been frequently defined as: 
“To stipulate is to make an agreement; to bargain; to 
contract; to settle terms, etc.” CampbeUsviUe Lumber 
Company v. Hubbert, 112 F. 718, and * # a ‘stipula¬ 
tion’ is an agreement between counsel respecting business 
before the Court • • In Re: Morris Metal Products 
Corporation , 4 F. 2d, 1003. 

At the time of execution of the stipulation herein, both 
appellant and his then counsel became signatories there¬ 
to, appellant as a party and his then counsel as a witness, 
and thereafter the same was duly filed July 20, 1954, in 
this cause without objection by appellant or his then coun¬ 
sel, but indeed under and as a part of an Order consented 
to by Appellanfs counsel. (Appellees’ App. 10A) How 
then can appellant now be heard to complain? 

THE LOWER COURT WAS LEGALLY JUSTIFIED 
IN APPROVING THE AGREEMENT AS A STIPU¬ 
LATION AND IN ORDERING ITS PERFORMANCE 
ON JULY 20, 1954, JANUARY 19, 1955, AND MARCH 
1, 1955. 

On July 20, 1954, the lower Court passed an Order 
designed to effect settlement and final disposition of this 
action in accordance with the agreement reached by the 
parties and their counsel. The agreement has been duly 
signed by the parties and their execution thereof duly 
witnessed by their counsel, (Appellant’s App. 13) who 
thereafter consented to the entry of an Order which pro- 
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Tided among other things that upon compliance with the 
agreement of July 1, 1954, the action would stand dis¬ 
missed between appellant and appellees, and with preju¬ 
dice. The action of the Court was clear, and the intent 
of the parties was clear. Upon fulfilment of their re¬ 
spective commitments their litigation was at an end. 

Such assistance by Courts in perfecting stipulations 
and encouraging them, rather than discouraging them, 
needs no support. Regardless, the proposition is well 
supported. 

50 Am. Jr. 610, states: “Stipulations made by parties 
to a judicial proceeding or by their attorneys, within the 
scope of their authority, are binding upon those who make 
them and those whom they lawfully represent, and also 
upon the trial and appellate courts in the absence of any 
valid ground or reason for refusing enforcement.” 

In Salinas v. Stillman, 66 F. 677, some of the parties 
thereto entered into a written stipulation providing for 
its disposition by a form of arbitration. The Court held 
that such stipulation was valid, and should be encouraged 
and enforced, stating: 

“• • * So far as it was an attempt by the parties to 
settle their difference out of Court by arbitration or in 
any other amicable manner, the proceeding is to be com¬ 
mended rather than adversely criticized. Parties may ad¬ 
just their differences out of Court, and afterwards give 
effect to the settlement by a judgment or decree of the 
Court which will be as binding and conclusive as any 
other adjudication. Nashville, C. & St. L. R. Co. v. United 
States, 113 U.S. 261.” 

This Court similarly held in Hernandez v. Siciliano, 93 
U.S. App. D.C. 122, 208 F 2d, 33, stating in its opinion: 
“* • * Before trial, the parties entered into a settlement 
stipulation which was filed with the Court and then em- 
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bodied in an order directing its consummation. • • • On 
this appeal they argue that the settlement was merely 
permissive and not mandatory. We think the contrary— 
that the appellants were bound by their stipulation and 
the enforcing order • • 1 

THE ACTION OF THE COURT ON JANUARY 19, 
1955, AND ON MARCH 1, 1955, IN CONFIRMING THE 
VALIDITY OF THE STIPULATION (AGREEMENT) 
IS CLEARLY PROPER. 

The appellant herein has urged on this Court that on 
March 1, 1955, the lower Court sumrnarily dismissed his 
complaint, and that this is his chief complaint herein. 

The record shows that appellant, a member of the bar, 
filed on his own behalf a motion to clarify and settle 
record and for other relief. To say the least, this was a 
misnomer and appellant's motion was clearly from its text 
and from the Court's findings thereon, a motion to repu¬ 
diate and attack the validity of his own agreement of 
July 1,1954, for settlement of this action. 

As disclosed from the record herein, and as set forth 
in appellees' appendix hereto, the Court heard appellant 
fully, took testimony, and listened to argument, all in 
attack upon the validity of the agreement, which appellant 
now tells this Court was summarily disposed of, adversely 
to appellant and without hearing. Upon conclusion there¬ 
of, the Court made extensive findings included in its 
Order dated January 19, 1955, all adverse to appellant’s 
present position herein. 

Appellant moved for reconsideration of this Order, and 
that motion was denied. Despite this appellant still re¬ 
fused to enter his action against appellees as dismissed 
with prejudice, for which reasons appellees sought the 


1 Hennesy V. Bacon, 137 U.S. 78; J. Kahn & Co., V. Clark, 178 
F.2d 111. 
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aid of the Court below to effect such dismissal Again 
the appellant attacked the validity of his stipulation and 
again he was heard fully by the Court. On this hearing 
the Court found that appellees had fully complied with 
all necessary requirements of their stipulation and by 
Order of March 1, 1955, finally directed dismissal of ap¬ 
pellant’s complaint with prejudice, upon the basis of the 
July 1, 1954, agreement. (Appellant’s App. 46-49, 62-64) 

Appellees submit that it is clear from the foregoing 
that appellant’s complaint was not summarily dismissed, 
and that he was afforded every reasonable opportunity 
to be heard and to present evidence to support his claims 
of the invalidity of his agreement When he was heard 
and did present evidence, factual issues were created as 
well as legal ones and it is believed to be so well settled 
as to require no citation herein, that unless the Court 
below was clearly erroneous in its findings and conclu¬ 
sions, that its action will not be disturbed. 

CONCLUSION 

In conclusion, appellees urge that the parties hereto 
became legally .bound in July 1, 1954, to terminate this 
litigation by compromise and settlement. They agreed 
on that date so to do, and appellant was then represented 
by counsel. This action was duly approved by the Court 
on July 20,1954, again by consent 

It is obviously true that thereafter appellant endea¬ 
vored to repudiate his agreement and to contest its valid¬ 
ity. On this however, he was fully heard, offered testi¬ 
mony and thereafter denied any relief. Accordingly, it 
now appears that not only did the parties initially desire 
to end their litigation by amicable means, but further that 
the subsequent actions of the appellant to repudiate his 
agreement were without merit 

If settlements are to be encouraged, then the Courts 
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must enforce them when they are fairly made. The dis¬ 
missal of appellant’s complaint pnrsnant to the terms of 
his own agreement should therefore be affirmed. 

Respectfully submitted, 

Harry L. Ryan, Jr. 

Roger J. Whiteford 
815 - 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellees 

Whiteford, Hart, Carmody & Wilson 
Of Counsel for Appellees 
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APPELLEES’ APPENDIX 

183 Filed Jul 10 1954 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MAX TENDLER, Plaintiff, 
vs. 

NICK BASILIKO, et aL, Defendants. 

Civil Action; No. 1856—54 

Motion to Require Plaintiff to Complete Settlement, and 
to Temporarily Restrain and Preliminarily Enjoin 
Plaintiff From Violating Agreement 

Conies now Nick Basiliko, a defendant herein, through 
his counsel and moves the Court to require the plaintiff 
herein to complete settlement of this action and to com¬ 
ply with the terms of an agreement for settlement of the 
same, and pending snch settlement to be restrained and 
enjoined from violating the terms of snch agreement, and 
for grounds of this motion, said defendant avers as fol¬ 
lows: 

L Pursuant to order of this Court, this defendant was 
permitted to proceed to foreclose upon said defendant’s 
third deed of trust secured upon Lot 805, Square 215, 
improved by premises numbered 1129 Vermont Avenue, 
N. W., to which property title was at the time of institu¬ 
tion of this action vested in plaintiff, subject to three 
deeds of trust In accordance with the aforesaid author¬ 
ity such foreclosure was duly advertised and was sched- 
uel to proceed by way of public auction at three o’clock, 
PM., Wednesday, June 30, 1954. 
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2. In the forenoon of said date, plaintiffs counsel com¬ 
municated with this defendant’s counsel to ascertain 
whether or not any basis of compromise existed whereby 
said foreclosure could be averted. Defendant’s counsel 
submitted to plaintiff’s counsel a proposal which contem¬ 
plated the payment of delinquent taxes and interest on 
the property, deeding of the property to defendant, and 
a proposal for subsequent resale thereof with possible 
benefit to the plaintiff. This offer was declined due to 
the inability of the plaintiff to provide payment of the 
delinquent taxes and interest, and plaintiff thereupon pro¬ 
posed to defendant, a counter-offer which defendant ac¬ 
cepted and which was thereupon after full and complete 

discussion and negotiation between the said parties 
184 and their respective counsel, reduced to writing and 
duly executed by said parties and witnessed by 
their counsel and a copy of which is hereby exhibited unto 
the Court. 

3. The basic terms of the aforesaid agreement for set¬ 
tlement provided: 

a. That in consideration of the same plaintiff and his 
wife execute, acknowledge and deliver unto the defendant 
a deed to the premises concerned in this action. 

b. That in consideration of the said deed, this defend¬ 
ant waive any and all claim of any kind or nature against 
the plaintiff relating to any obligation connected with any 
of their prior dealings relating to said property. 

c. That the plaintiff herein, in consideration of the 
waiver of any claim of defendant against him, permit this 
action to be entered settled and dismissed with prejudice. 

d. That upon execution of their agreement, plaintiff 
assign all outstanding leases to the property herein unto 
the defendant and to surrender possession of the land and 
premises unto said defendant July 1, 1954, with a reser- 
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vation of ownership of any delinquent rental accounts 
prior to July 1, 1954, unto plaintiff and with transfer of 
ownership of all rentals accruing subsequent to July 1, 
1954, unto this defendant 

e. With an adjustment of all utility accounts to July 
1,1954, upon meter readings thereof, of all necessary insur¬ 
ance upon the land and premises unto said date and of all 
salaries to all employees likewise adjusted to said date. 

f. Plaintiff would have the right to remove any per¬ 
sonal property upon the premises not so affixed thereto 
as to become part of the realty, or the defendant to pur¬ 
chase the same from plaintiff if the parties could agree 
upon a price for the same. 

4. iThe defendant avers that pursuant to their agree¬ 
ment, plaintiff and plaintiff’s wife made, executed and 
delivered the deed provided under the aforesaid agree¬ 
ment, and subsequent to execution of the agreement and 
on July 2, 1954, defendant caused said deed to be duly 
recorded. 

185 5. Plaintiff further pursuant to the agreement 

aforesaid, and at the time of execution thereof, 
provided defendant with an executed praecipe directing 
the clerk of this Court to enter this action settled and dis¬ 
missed with prejudice. Such praecipe has not been here¬ 
tofore filed herein due to the failure however of the plain¬ 
tiff to have complied with the terms of his agreement; 
with defendant, and plaintiff did further on July 9, 1954, 
instruct defendant’s counsel not to file the aforesaid 
praecipe. 

6. Plaintiff has further failed and refused to surrender 
possession of the premises herein concerned as provided 
by the agreement of the parties herein and is presently 
together with his agents, servants, employees, associates 
and persons in privy with himself in possession of de- 
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fendant’s premises and has openly and defiantly advised 
defendant that he will not vacate the same. Plaintiff 
holds and retains keys to all portions of the premises 
some of which are occupied and used by tenants under 
leases which plaintiff did assign to defendant, but to 
which premises defendant has no access because of the 
refusal of the plaintiff to surrender such keys, and as a 
result of which defendant is unable to provide char and 
cleaning service for which he is obligated to said defend¬ 
ants. 

7. Defendant avers that shortly after acquiring title 
to the premises herein he caused written notice to be sent 
to each tenant and occupant thereof, advising of his own¬ 
ership, of the assignment of plaintiff’s leases to defendant 
and of the obligation of said tenants to remit their rents 
to defendant. Defendant avers that the plaintiff today 
advised counsel that plaintiff had instructed each of said 
tenants in writing to disregard defendant’s notice and to 
remit their rentals to plaintiff. Defendant avers that as 
a result thereof great confusion and irreparable damage 
will result to defendant through the loss of such tenants 
and of his inability to collect the rentals to which he is 
entitled without great cost and expense to himself. 

8. Defendant further avers that although the plaintiff 
was no longer the owner of said premises subsequent to 
June 30, 1954, plaintiff did nevertheless proceed to collect 
rentals accruing thereafter and has failed and refused to 

remit or to account to defendant for the same. 

186 9. Defendant avers that the rentals collected by 

plaintiff as set forth in the preceding paragraph 
are greatly in excess of any insurance adjustments to 
which plaintiff is entitled, and that defendant has here¬ 
tofore complied with each and every other provision re¬ 
quired of him under the agreement aforesaid. Specifically 
as to other adjustments provided, defendant avers that 
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effective July 1, 1954, all utility accounts were ordered 
transferred to defendant and final readings ordered per¬ 
taining to plaintiff’s accounts for the same. Also defend¬ 
ant did on July 9, 1954, pay or tender payment to all em¬ 
ployees engaged in the operation and maintenance of the 
premises herein, however, defendant is advised that plain¬ 
tiff insisted on also paying some of said employees who 
have thus been overpaid and who because of plaintiff’s 
consistent and continued interference therewith subse¬ 
quent to July 1, 1954, have become insubordinate, unco¬ 
operative and unwilling to recognize defendant’s owner¬ 
ship of the premises herein. 

10. Almost immediately upon execution of the agree¬ 
ment herein before referred to plaintiff began and has 
thereafter continued a course of bickering, arguing and 
harrassment of the defendant in defendant’s efforts to 
preserve order, peace and tranquility in the operation and 
management of his building, all of which is seriously in¬ 
juring and damaging defendant, and which unless re¬ 
strained and enjoined will result in irreparable damage 
to defendant 

11. In order to effectively release plaintiff of liability 
as by the agreement provided, defendant upon execution 
of the agreement herein prepared releases of the deeds of 
trust upon the building herein, marked the notes secured 
thereby paid and cancelled and endeavored to have the 
same executed. Defendant did obtain release of the sec¬ 
ond deed of trust on the building but was unable to ob¬ 
tain a release of the third deed of trust made by the 
plaintiff because of the unwarranted refusal of the plain¬ 
tiff to permit this action to be dismissed as to the trus¬ 
tees thereon who are parties to this action by obvious 

necessity and not as real parties in interest. Plain- 
187 tiff has thereupon characterized the refusal of the 

trustees to execute the deed of release as a breach 


of defendant’s contract to release plaintiff of liability al¬ 
though the only obstacle in obtaining such release is 
plaintiff’s own wrongful action in refusing to release said 
trustees from this action. 

12. Pursuant to their agreement defendant and plain¬ 
tiff endeavored to negotiate a reasonable price and terms 
for acquisition of such personal property as was upon 
the premises and owned by plaintiff. However, defendant 
ascertained that plaintiff’s title to much of the property 
claimed by him was defective, questionable and in doubt, 
that other substantial portions of that claimed by plaintiff 
was affixed to the realty as a part thereof, that other por¬ 
tions were encumbered as a result of the first deed of 
trust upon the premises and further that plaintiff’s de¬ 
mands for payment were grossly excessive and included 
claims for payment for salary to the plaintiff as defend¬ 
ant’s alleged agent in illegally collecting rents 'beyond 
July 1, 1954, and in operating the building after said date 
and after plaintiff’s failure to have surrendered posses¬ 
sion of the same. As a result of these matters defendant, 
pursuant to his agreement declined to purchase any per¬ 
sonal property belonging to the plaintiff and advised plain¬ 
tiff of his declination and thereupon proceeded to pur¬ 
chase and install upon the premises new items to replace 
those of questionable title or as claimed by plaintiff. 
Plaintiff immediately thereupon refused permission to de¬ 
fendant’s agents and employees to proceed with the place¬ 
ment of such property or to give them access to the prem¬ 
ises for the purposes of defendant. Plaintiff has further 
locked up defendant’s supplies for operation of the build¬ 
ing and refused to provide defendant with access thereto. 

13. Defendant avers that unless the plaintiff is imme¬ 
diately restrained from the foregoing actions the prem¬ 
ises will be untenantable and of no use or value what¬ 
ever to defendant since the same is conducted and oper- 


ated as an office building, and that defendant "will suffer 
irreparable loss and damage. 

WHITEFOBD, HABT, CABMODY & WILSON, j 

By /s/ Harry L. Byan, Jr. 

Harry L. Byan, Jr., 

815-15th Street, N. W r . 
Washington, D. C„ 

Attorneys for Defendant. 

• • .* • 

189 Filed Jul 20 1954 Harry M. Hull, Clerk j 

Order for Preliminary Injunction and Other Relief 

This matter coming before the Court upon motion of 
the defendant, Nick Basiliko, to preliminarily enjoin the j 
plaintiff, Max Tendler, from violating the terms and con¬ 
ditions of an agreement heretofore entered into by and 
between said plaintiff and defendant, on July 1, 1954, and 
to require the said plaintiff to complete settlement and 
disposition of this action, in accordance with the terms of 
the said agreement, and the parties having consented 
hereto, as evidenced by the endorsement of this Order by 
their counsel, it is, therefore, by the Court, this 20th day 
of July, 1954, 

OBDEBED: That the plaintiff, Max Tendler, his agents, ! 
servants and employees and those acting in concert and 
privity with him, be and they hereby are, restrained and 
enjoined from collecting, receiving or demanding the pay- i 
ment of any rentals from any tenants of premises 1129 i 
Vermont Avenue, N. W., Lot 805, Square 215, or from 
in any manner interfering with, molesting or engaging j 
in any manner in the operation, control or management 
of said land and premises, or of the installation therein j 
of any personal property of the defendant, or of defend¬ 
ant’s use or application of any of defendant’s personal 

i 

i 
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property for or about the use, occupancy, operation or 
management of the said land and premises. Said plain¬ 
tiff, his agents, servants and employees and those acting 
in concert and privity with him are also herein 
190 further restrained and enjoined from impeding, re¬ 
stricting, interfering with or molesting the defend¬ 
ant, Nick Basiliko, his agents, servants and employees in 
ingress and egress to and from any and all parts of the 
land and premises herein concerned, until further Order 
of this Court, saving and excepting therefrom Suite No. 
101, occupied presently by the plaintiff and those claiming 
under or through him, nor shall said plaintiff, his agents, 
servants, employees and those acting in concert and priv¬ 
ity with him molest, interfere with, enter or trespass upon 
any parts of the premises leased to or occupied by any 
tenants therein, and it is, 

FURTHER ORDERED: That the plaintiff, Max Tend- 
ler, his agents, servants, and employees, and all those 
claiming possession under or through plaintiff, shall va¬ 
cate, remove from and surrender possession of any and 
all portions of the premises theretofore used or occupied 
by said plaintiff, his agents, servants and employees or 
anyone claiming possession under or through plaintiff, on 
August 2, 1954, unto the defendant, Nick Basiliko, without 
further demand or notice, and it is, 

FURTHER ORDERED: That the plaintiff shall forth¬ 
with deliver to the defendant, Nick Basiliko, all records 
pertaining to the use, operation or occupancy of the prem¬ 
ises and shall forthwith pay over and remit to said de¬ 
fendant all rentals from the said premises collected by the 
plaintiff in any capacity subsequent to July 1, 1954, from 
any tenant or occupant of the premises and at the same 
time the defendant shall adjust and remit to the plaintiff, 
payment of the adjusted insurance premiums relating to 
the insurance presently pertaining to the outstanding first 
trust upon the premises and to the boiler therein. 
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IT IS FURTHER ORDERED that James M. Earnest 
be, and he hereby is, appointed as sole arbitrator to de¬ 
termine the following issues of fact and matters of law 
which, upon compliance with the preceding provisions of 
this Order, constitute the only remaining issues in con¬ 
troversy between the plaintiff and defendant, Nick Basi- 
liko, arising from their agreement of July 1, 1954, 
191 aforesaid, a copy of which is attached hereto and 
made a part hereof. 

1. What items claimed to be the property of Max 
Tendler, constitute personalty? 

2. What items, if any, found to constitute personalty, 
are the lawful property of Max Tendler? 

3. What items constituting the lawful personal prop¬ 
erty of Max Tendler may be lawfully removed from the 
premises, and under what circumstances may they be 
removed? 

4. What are the adjustments of salaries, expenses, and 
insurance required by the agreement of July 1, 1954, be¬ 
tween plaintiff and defendant? 

Any finding made by the Arbitrator herein appointed 
shall be binding upon the plaintiff and the defendant, 
Nick Basiliko, and shall be incorporated in an appropriate 
decree herein and be enforced by an Order or Judgment 
of this Court. 

The fee of the Arbitrator herein appointed and all ex¬ 
penses of the arbitration shall be borne equally by the 
plaintiff and the defendant 

The arbitration herein authorized shall be conducted 
expeditiously and the Arbitrator shall conclude the same 
and file his findings herein not later than August 2, 1954. 

Should the Arbitrator determine that any personal 
property is lawfully that of the plaintiff and that the 
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same may be lawfully removed from the premises by the 
plaintiff, plaintiff shall be given access at a time approved 
by the defendant, Nick Basiliko, to remove such property, 
such removal to be at the plaintiff’s expense and shall be 
subject to any conditions for replacement inposed by the 
Arbitrator. The defendant shall save the plaintiff harm¬ 
less from the claims .of any tenants resulting from such 
removal, but not from any claims made by any such ten¬ 
ants attributable to the manner, method or means 
192 used by plaintiff in effecting such removal, the ex¬ 
tent of defendant’s obligation being the replace¬ 
ment of such property if required by any tenant, and if 
such replacement is not an obligation of the plaintiff 
hereunder. 

'Upon full compliance herewith and with the terms and 
conditions of the Agreement of July 1, 1954, hereinbefore 
referred to, this action shall stand dismissed with preju¬ 
dice as to the defendants, Basiliko. 

JsJ Edward A. Tamm 
Judge 

We Consent 

i/s/ Irving B. Yochelson 

Attorney for Plaintiff 

/s/ Harry L. Ryan, Jr. 

Attorney for Defendants 

• • *. • 

207 Filed Dec 20 1954 Harry M. Hull, 'Clerk 

Motion to Clarify and Settle Record and For Other Relief 

Comes now the plaintiff, Max Tendler, and respectfully 
moves the Court to clarify and settle the record herein, 
to set aside the Preliminary Injunction issued herein on 
July 20, 1954, to strike the award of the arbitrator issued 
thereunder, to declare null and void the agreement dated 
July 1, 1954, to declare null and void the deed to the real 
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estate involved, to order defendants Basiliko to return 
possession of the property to plaintiff and to account to 
plaintiff for receipts of rents from the property, and for 
other relief. 

As grounds therefor plaintiff says as follows: 

L The preliminary injunction is invalid. 

2. The settlement agreement is invalid. 

3. Such grounds as will be urged on hearing hereon. 

/s/ Max Tendler 
Max Tendler 
1025 Connecticut Avenue, 

• ♦ • • 

209 Filed Jan 3 1955 Harry M. Hull, Clerk 

Opposition to Motion to Clarify arnd Settle Record 
and for Other Relief 

Come now the defendants, Basiliko, through their coun¬ 
sel herein, and in opposition to the motion of the plain¬ 
tiff, Max Tendler, to clarify and settle the record herein 
and for other relief said defendants state to the Court 
for its consideration the following. 

Plaintiff’s motion purports to be supported by points 
and authorities directed to two matters. The first of 
these is that the preliminary injunction issued by this 
-Court on July 20, 1954, is invalid. Insofar as this matter 
is concerned, plaintiff now contends that the restraining 
order, upon which the preliminary injunction is based, 
was secured on a wrongful and misleading affidavit of de¬ 
fendants Basiliko’s counsel. It is significant that (no such 
contention was at any time raised from July 20, 1954, 
when the preliminary injunction was granted, until the 
filing of this motion by plaintiff, and then only after all of 
the issues in this case, pertaining to the plaintiff and de- 


i 
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fendants Basiliko had been fully and finally determined 
and only findings of fact, conclusions of law and an order 
of dismissal remained to be entered to fully and finally 
dispose of the entire action .between plaintiff and defend¬ 
ants Basiliko. 

It is further significant that insofar as the record 
herein is concerned, the temporary restraining order is¬ 
sued July 10, 1954, was not, at the time of issuance there¬ 
of, supported by any wrongful or misleading affidavit and, 
more significantly, the preliminary injunction issued by 
this Court on July 20, 1954, bore the consent of plaintiff’s 
then counsel, Irving Yokelson, a member of the Bar of 
this Court. 

210 Examination of the aforesaid preliminary injunc¬ 
tion will reveal that it was duly and carefully con¬ 
sidered in that portions thereof were modified and changed 
in counsel’s handwriting. 

Some five (5) months after its entry, plaintiff now has 
the audacity to tell the Court in his present motion that 
this injunction was secured on an unauthorized consent 
thereto of plaintiff’s counsel. This, in essence, accuses 
plaintiff’s former counsel of unethical conduct in the prac¬ 
tice of the law, and accuses him of unquestionable guilt 
in the representation of plaintiff in this action. Such a 
conclusion also follows plaintiff’s position now that the 
preliminary injunction is fatally defective by its terms 
(the basis of which contention the defendants Basiliko 
are unable to determine) and, further, that said injunction 
is incomprehensible and contradictable. Plaintiff fails to 
state wherein the injunction is fatally defective by its 
terms, or wherein it is incomprehensible and contradict¬ 
able. 

Presumably, the same matters now being urged by plain¬ 
tiff, were raised by him in an argument before Judge 
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Matthew F. McGuire in this Court, on Wednesday, De¬ 
cember 15, 1954, and reference to the transcript of those 
proceedings will reveal that the plaintiff was as evasive 
then as he presently is in this motion. 

The second matter raised by the plaintiff in his motion 
is that an agreement entered into by and between himself 
and the defendant, Nick Basiliko, on July 1, 1954, is null 
and void, and that a deed executed by plaintiff and his 
wife to the defendant, Nick Basiliko, incidental to that 
agreement, is likewise null and void. In support thereof, 
the plaintiff contends that there was no meeting of the 
minds. Examination of the original agreement, a copy of 
which is shown to the Court, will reveal a comprehensive 
agreement duly executed by plaintiff, who is himself a 
member of the Bar in this Court, with his signature there¬ 
to duly witnessed by his then counsel. 

Again plaintiff avers that the terms of the agreement 
are indefinite and uncertain and that there was a 
211 failure of consideration and that no valid delivery 
of the agreement was made. Each of these state¬ 
ments by the plaintiff is vigorously denied by the de¬ 
fendants Basiliko, and the attention of the Court is hereby 
called to the absence of any supporting affidavit contain¬ 
ing any recitation of fact on the part of the plaintiff to 
support or substantiate any of these bare legal conclu¬ 
sions. 

In conclusion, the defendants Basiliko herein believe 
that this motion on the part of the plaintiff is part of a 
calculated and designed plan on the part of the plaintiff, 
to obstruct justice and to endeavor to unduly delay de¬ 
fendants in obtaining unrestricted title to the premises 
involved in this action which said title was duly conveyed 
to the defendant, Nick Basiliko, June 30, 1954, but which 
to this date remains clouded as a result of the failure and 
refusal of the plaintiff herein to abide to the orders of 
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this Court, as well as by the commitments of his own. 
agreements. Defendants Basiliko suggest to the Court 
that the plaintiff herein has been told by at least two (2) 
judges of this Court to obtain counsel which plaintiff 
refuses to do, and defendants further suggest that the ac¬ 
tions of the plaintiff in this action constitute an open and 
flagrant contempt of the Court and its decrees. 

WHITEFORD, HART, CARMODY AND WILSON 

By /s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr. 

815-15th Street, N. W. 

Washington, D. C. 

Attorneys for Defendants 
Basiliko 

• • • • 

212 Filed Jan 10 1955 Harry M. Hull, Clerk 

Washington, D. C., 

Tuesday, January 4, 1955. 

RULING FROM THE BENCH by the Hon. James R. 
Kirkland, Judge, on Motion to Clarify and Settle Record 
and For Other Relief, 5 o’clock, p.m. 

• • • * 

THE COURT: There is before the Court in the case 
of Max Tendler, plaintiff, versus Nick Basiliko, et aL, 
defendants, Civil Action No. 1856-54, a motion filed, ap¬ 
parently in proper person, by the plaintiff, a member of 
this Bar, entitled, “Motion to Clarify and Settle Record 
and For Other Relief.” 

The plaintiff moves the Court to clarify and settle the 
record, and to set aside the preliminary injunction issued 
herein on July 20, 1954; to strike the award of the 

213 arbitrator issued thereunder; to declare null and 
void the agreement dated July 1, 1954, to declare 
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null and void the deed to the real estate involved; to 
order defendants Basiliko to return possession of the 
property to plaintiff, and to account to plaintiff for re¬ 
ceipts of rents from the property, and for other relief. 

Plaintiff has asserted two grounds therefor and has 
also asserted as a third ground, “Such grounds as will he 
urged on hearing hereon.” 

Under Points and Authorities” the first point raised 
is that the preliminary injunction is invalid. The first 
argument advanced is that the restraining order upon 
which the preliminary injunction is based was secured on 
a wrongful and misleading affidavit of defendant Basili¬ 
ko’s counsel. Counsel referred to in this argument has 
been identified as Mr. Ryan. 

After reviewing what plaintiff refers to as an affidavit 
but which is apparently a motion filed by Mr. Ryan, the 
Court is of the view that it is not wrongful and it is not 
misleading. It asserts the agreement. And in listening 
to the argument of both parties—Mr. Tendler both as liti¬ 
gant and as a member of the Bar, and Mr. Ryan as an 
adversary—the Court has not found anything that was 
wrongful or misleading in that motion. Accordingly, on 
that ground the Court finds adversely to the plaintiff. 

The second point is that the preliminary injunc- 
214 tion was secured on an unauthorized consent there¬ 
to of plaintiff’s counsel. 

This case had its inception by the filing of a complaint 
May 1, 1954. Thereafter, on. May 12, 1954, an amended 
complaint was filed, and on May 11, 1954, there was an 
order entered denying a preliminary injunction. And 
there was also a motion filed May 28, 1954, for leave to 
proceed with foreclosure or in the alternative to advance 
for an early trial. 
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Tlie matter has progressed before a number of onr 
judges—I .believe some five in number. There was a 
notice of appeal taken June 25, 1954, which appears not 
to have been an order and has never been perfected; cer¬ 
tainly the record has not been perfected in the required 
forty days. 

There was also filed on July 10, 1954, a motion to re¬ 
quire the plaintiff to complete settlement, and also on 
the date of July 10 there was a temporary restraining 
order issued by Judge Keech. 

On July 20 there was a preliminary injunction granted 
by Judge T amm, who at the same time appointed James 
M. Earnest as arbitrator. A very concise order was 
passed laying down the powers of the arbitrator- 

It was argued before this Court that that order varies 
from some written notes which Mr. Tendler, the plaintiff 
in the case, and Mr. Basiliko, the defendant, had 
215 initialed. The Court finds as a fact there is no sub¬ 
stantial variance between the terms of the order 
and those notes. The notes in question had a .broad basis: 
That a foreclosure was impending which would have had 
the effect of putting out 'Mr. Tendler, then in occupancy, 
on August 1st; the question of adjustment of salaries and 
the like; the question of what was his property, what 
property was real and what was personal, and what could 
be removed; and also the question of holding each other 
harmless from any future litigation. The order follows 
very substantially the rough notes of the agreement. 

Then there was a formal hearing on July 28 and 29, 
1954, before the arbitrator, and he filed a formal order 
on August 16, 1954. With Mr. Tendler acting apparently 
as his own counsel, no exceptions were taken to the order, 
or none made of record. 

An attempt was made to name the T.V.T. Corporation 
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a party plaintiff. That motion was denied on August 22, 
1954. 

This reference was actually made under an agreement 
which was dated July 1st Mr. Max Tendler did appear 
at the hearing and gave testimony. The agreement at 
the time was changed in accordance with his wishes, 
which changes he has initialed. So he must have had 
notice of it 

One of the arguments made by plaintiff concerned his 
ability to pay the second and third deeds of trust The 
agreement of July 1, 1954, apparently in his own 
216 handwriting—certainly initialed by him—says in 

the third paragraph: “Whereas, the said Max 
Tendler has failed to make payment of the above-de¬ 
scribed second and third deeds of trust as a result of 
which Nick Basiliko as owner and holder of the note 
secured by the third deed of trust above described • • 

It is, in the Court’s opinion, apparent, therefore, that the 
record does not bear out counsel’s argument in this re¬ 
spect. 

Likewise, it is the Court’s opinion that the record does 
not bear out the argument that the pre liminar y injunction 
was secured on unauthorized consent of plaintiff’s coun¬ 
sel. Accordingly, that point is found against the plaintiff. 

The third argument is that the preliminary injunction 
is fatally defective in its terms. The purpose of such an 
order is to maintain the status quo so that the case can 
proceed to a final determination. The Court does not find 
either in fact or in law that it is fatally defective. 

The fourth attack is that the preliminary injunction is 
incomprehensible and contradictory, and on that the Court 
clearly finds it is not incomprehensible and not contra¬ 
dictory. 




There is a second broad attack made in the present 
state of the record, namely, that the settlement agreement 
is invalid. The first supporting argument is that there 
was no meeting of the minds in the making of the settle¬ 
ment agreement The Court will hold that where 

217 there has been a written instrument, as here, signed 
by both parties, namely, Mr. Max Tendler and Mr. 

Nick Basiliko, with changes made by them and initialed 
by them, the rule of law is that such an agreement in¬ 
corporates the understanding of the parties. The argu¬ 
ment now by way of explanation, of course, is to attempt 
to vary the contents of a written documents by parole 
evidence. Preliminarily, there is no showing that there 
is an ambiguity. Therefore, the Court holds as a matter 
of fact and law that this agreement is not ambiguous, and 
it does state the agreement of both parties which they 
made and entered into. 

The second attack on the validity of the agreement is 
that there was no valid delivery thereof. The Court notes 
that this particular agreement, although it contains the 
typewritten word “Seal”, is a general contract which the 
parties signed in the presence of each other. A copy was 
produced in open court by counsel for defendant Basiliko. 
In some way it must have been turned over either to him 
or to his agent. Therefore, the Court will hold that there 
was a sufficient, valid delivery of the contract as such. 

The third attack is that its terms are indefinite and 
uncertain. On that the Court will hold against the mov¬ 
ant and hold that the terms are definite and are certain. 

There is a fourth attack: That there was a lack of 
consideration to plaintiff for the making thereof. 

218 This matter involved the occupancy of a building 
which is an old land-mark. It is spoken of as Vic¬ 
torian in character. Undoubtedly it is that. It has been 
here over a hundred years. Everybody is aware of it. 
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And the record in the case indicates something which the 
Court has strongly suspected for a long time, that it is a 
case of an old building on valuable ground. It is assessed 
for $25 a square foot, which is a high assessment, typical 
of downtown property. Undoubtedly it imposes a crush¬ 
ing burden on one who takes it over. Due to its age, high 
rate of taxes, and problems of occupancy and mainte¬ 
nance, he is up against a serious problem. 

It has been developed by the argument in the record 
that the plaintiff Max Tendler had not paid the moneys 
due under the second and third trust. There were out¬ 
standing notes. A foreclosure had .been ordered. 

JMr. Tendler is frank enough to admit that perhap s 
qnder a sale at that time there wou ld have been a defici¬ 
ency and he would have been liable for the full amount of 
the contract he entered into. Accordingly, there is not 
only recited consideration, but also there is consideration 
in fact. And the Court has been shown cancelled notes, 
which have been read into the record. So there is very 
definitely actual consideration in the case, and the Court 
holds there was consideration for the plaintiff in making 
this agreement. 

219 Another attack is, by way of concomitancy, that 
there was a failure of consideration to plaintiff 
thereunder. That is covered by the last finding. 

The Court finds that the motion to clarify and settle 
the record has not been sustained and will, accordingly, 
overrule it on the basis of the findings which the Court 
has made. 

That leaves the matter in this posture: There are many 
counter-motions in this case. There have been tendered 
what purport to be findings of fact and conclusions of 
law based upon the broad premise that this arbitration is 
controlling. 
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Those are matters which are not before me, but I think 
the case onght to be set down so that the matter can be 
settled and findings of fact determined. There are issues 
which will be advanced for an early trial so that the mat¬ 
ter may be settled. Land title records should not be cut 
off from a base and held in the air. 

Accordingly, if you will prepare the order, the Court is 
prepared to sign it, and it is up to counsel to take the 
next step. 

• • * p 

REPORTER’S CERTIFICATE 

Certified to be the official transcript of proceedings 
indicated in Tendler v. Basiliko, et al., C.A No. 1856-54, 
Tuesday, January 4, 1955. 

/s/ Robert I. Thiel 

Official Reporter 

• • • • 

220 Filed, Jan-19 1955 Harry M. Hull, Clerk 

Order penying Motion to Clarify and Settle 
* Record and for Other Relief 

This matter came before the Court for oral hearing 
upon motion of the plaintiff to clarify and settle the rec¬ 
ord herein, to set aside the Preliminary Injunction issued 
herein July 20,1954, to strike the award of the arbitrator 
issued thereunder, to declare null and void the agreement 
dated July 1, 1954, to declare null and void the deed to 
the real estate involved, (Lot 805, Square 215, improved 
by premises 1129 Vermont Avenue, N. W., Washington, 
D. C.) to order defendants, Basiliko, to return possession 
of the property to the plaintiff and to account to the 
plaintiff for receipts of rents from the property and for 
other relief. 

As grounds for said motion, plaintiff claimed as fol¬ 
lows: 
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1. The preliminary injunction is invalid. 

2. The settlement agreement is invalid. 

3- Other grounds to be urged on hearing of the motion. 

In support of his motion, plaintiff (urged that the pre¬ 
liminary injunction referred to in paragraph numbered 1, 
above, was secured on a wrongful and misleading affidavit 
of defendant, Basiliko’s counsel, that the same was se¬ 
cured with an. unauthorized consent of plaintiff’s then 
counsel, that it was fatally defective by its terms and it 
was incomprehensible and contradictory. 

As to the invalidity of the settlement agreement of 
July 1, 1954, plaintiff contended that there was no meet¬ 
ing of the minds of the parties in the making’ thereof, 
that there was no valid delivery of the deed made 
221 pursuant thereto by plaintiff and his wife, or of the 
agreement, that its terms were indefinite and un¬ 
certain, that there was a lack of consideration to the 
plaintiff in the making thereof and a failure of considera¬ 
tion to the plaintiff thereunder. Plaintiff also reserved 
the rights to urge other points on hearing of his motion, 
and the Court accordingly, upon hearing afforded plain¬ 
tiff an opportunity to be heard upon every item tendered 
by plaintiff. 

A full and complete hearing was had and testimony 
offered by plaintiff personally, as a litigant and as a mem¬ 
ber of the Bar, and by his wife, as a tendered witness on 
his behalf were duly considered. Argument of plaintiff 
and of counsel for defendants, Basiliko, and defendants, 
Dixon, was likewise considered, after which the Court has 
concluded and finds as follows herein. 

The restraining order upon which the preliminary in¬ 
junction of July 20, 1954, was claimed to have issued was 
not secured upon any wrongful or misleading affidavit of 
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counsel for defendant, Basiliko, nor was the motion npon 
which said injunction was issued in any way misleading, 
nor did it contain any wrongful statements. Said prelim¬ 
inary injunction was likewise not secured by any unau¬ 
thorized consent endorsed thereon by plain tiff’s counsel. 

The Court has considered the preliminary injunction 
and finds that it is not fatally defective by its terms, nor 
is it incomprehensible and contradictory. 

The Court therefore concludes that the preliminary in¬ 
junction of July 20, 1954, is not invalid, but is in every 
respect valid and subsisting. 

Thereafter, and pursuant thereto, reference was made 
to an arbitrator to determine the rights, if any, of the 
plaintiff herein to certain claimed personal property lo¬ 
cated upon the real property concerned in this action. 
The Court finds that such reference was in accordance 
with the terms of the aforesaid preliminary injunction, 
and further that said reference was in accord with the 
understanding and agreement of the parties, Tendler and 
Basiliko, as to extent and purpose, which had been there¬ 
tofore evidenced by a penciled memorandum relating 
thereto and initialed by the parties, which extent and pur¬ 
pose was not deviated from in the arbitration. The award 
of the arbitrator was thereafter duly filed in this cause, 
after full hearing from the parties concerned there- 
222 with, and a transcript of the arbitration proceed¬ 
ings was filed herein. The Court finds that the 
reference to the arbitrator was proper and that the award 
made by the arbitrator thereunder is legal and proper. 

The agreement between plaintiff and defendant, Basi¬ 
liko, dated July 1, 1954, was entered into under the fol¬ 
lowing circumstances. Defendant, Basiliko, pursuant to 
an earlier order in this cause, permitting foreclosure upon 
the realty herein concerned, had directed foreclosure to 
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proceed. The same was duly scheduled for three o’clock, 
P. M., June 30, 1954. Prior to such date and hour, nego¬ 
tiations had ensued between plaintiff and defendant, 
Basiliko, through their respective counsel which had cul¬ 
minated in an understanding being reached verbally be¬ 
tween themselves, fixing in substance and understanding 
for settlement Due to a prior engagement of plaintiff’s 
counsel, it was impossible for the parties to meet and to 
reduce their understanding to writing prior to the hour 
scheduled for foreclosure. Pursuant to their understand¬ 
ing, however, plaintiff agreed with defendant, Basiliko, 
that plaintiff and his wife would execute and deposit with 
defendant Basiliko’s counsel, a deed to the premises on 
June 30, 1954, conditioned upon their completion of the 
execution of their written agreement for settlement the 
following day. On the following day, July 1, 1954, such 
agreement was duly prepared, certain changes were made 
therein in ink which were duly initialed by the parties, 
following which the agreement was fully executed by the 
parties and witnessed by their counsel This agreement 
contains no condition restricting the deed above referred 
to, its recordation, or any use thereof by defendant, Basi¬ 
liko, and affirmatively refers to its prior execution and 
delivery. 

Plaintiff contended that all of these arrangements were 
effected without a meeting of the minds, that there was 
no valid delivery, that the terms were uncertain and that 
there was a lack and failure of consideration to the plain¬ 
tiff in the transaction. 

The plaintiff herein, is himself a member of the Bar 
and has been such for many years. The Court finds from 
the testimony taken herein and from plaintiff’s own state¬ 
ments to the Court that there was a meeting of the 
223 minds and that the terms and conditions of the 
agreement are dear and fully comprehensible. The 
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Court further finds that while the original execution and 
delivery of the deed from plaintiff and his wife on June 
30, 1954, was conditional, that on July 1, 1954, upon exe¬ 
cution of the agreement between plaintiff and defendant, 
Basiliko, each and every condition was met, and that ac¬ 
cordingly said deed is valid and legal, and was validly 
delivered. 

Plaintiff has further contended, as aforesaid, that there 
was a lack of consideration to plaintiff in the making of 
the deed, and a failure of consideration to him thereunder. 
Plaintiff admitted in open Court that in his opinion a 
deficiency would have likely resulted had foreclosure been 
completed. The agreement between plaintiff and defend¬ 
ant, Basiliko, waived all claim of defendant, Basiliko 
against the plaintiff for any such deficiency, as well as to 
any other claim attributable to plaintiff upon any of the 
trusts upon the realty in this action. Defendant, Basiliko, 
further exhibited unto the Court upon the hearing of this 
motion plaintiff’s trust note marked “paid and canceled” 
which defendant advised the Court could not yet be 
merged into a deed of release for record due to the 
fact that the trustees under said trust are still parties 
to this action and have not been dismissed therefrom by 
plaintiff. The Court finds adequate legal consideration 
to support the entire transaction between plaintiff and 
defendant, Basiliko. 

From the foregoing the Court concludes as matters of 
law, as follows: 

1. The record herein is clear, and requires no further 
clarification or settlement. 

2. No justification has been found to set aside the 
Preliminary Injunction of July 20,1954. 

3. The award of the arbitrator, made pursuant to the 
provisions of the Preliminary Injunction of July 20, 1954, 
is legal and proper. 
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4, The agreement dated, July 1,1954, between plaintiff 
and defendant, Basiliko is legal and valid. 

224 5. That the deed dated June 30, 1954, from 

plaintiff and his wife to defendant, Basiliko, is 
valid, legal and subsisting, that the same was duly in¬ 
tended, was validly delivered, and is adequately supported 
by a legal consideration to the plaintiff. 

6. That no other cause was shown by plaintiff justify¬ 
ing the granting of his motion, and that said motion 
should be denied. 

It is therefore, by the Court, this 19th day of January, 
1955, 

ORDERED: That plaintiff’s motion herein to clarify 
and settle the record herein, to set aside the Preliminary 
Injunction issued herein on July 20, 1954, to strike the 
award of the arbitrator issued thereunder, to declare null 
and void the agreement dated July 1,1954, to declare null 
and void the deed to the real estate involved, to order 
defendants Basiliko to return possession of the property 
to plaintiff and to account to plaintiff for receipts of rents 
from the property, and for other relief, be and the same 
hereby is denied. 

/s/ James R. Kirkland 
Judge 

• • • • 

230 Filed Jan 26 1955 Harry M. Hull, Clerk 

4 

Motion for Leave to File Praecipe of Dismissal 

’Come now the defendants herein, Nick and Heleh Basi¬ 
liko, and move the Court for leave to file the executed 
original of the praecipe entering tins action as settled 
and dismissed with prejudice as to them, a copy of which 
is hereunto attached, and for grounds of this motion aver 
as follows. 
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L On July 1, 1954, plaintiff entered into a stipnlation 
in writing with the defendant, Nick Basiliko, a copy of 
which has been heretofore filed in this cause. Said stipu¬ 
lation, in addition to being fully executed by plaintiff and 
defendant, Nick Basiliko, was duly witnessed by their re¬ 
spective counsel. 

2. One of the provisions of the said stipulation is as 
follows: 

“In consideration of the waiver of claim against 
him by Nick Basiliko, the said Max Tendler does 
hereby agree upon execution of this agreement that 
Civil Action No. 1856-54 aforesaid shall be entered 
as “settled and dismissed with prejudice” insofar only 
as Nick and Helen Basiliko are concerned as defend¬ 
ants therein.” 

3. Coincidentally with the execution of the aforesaid 
stipulation, the original of a praecipe, in form and sub¬ 
stance as in the copy attached hereto, and made a part 
hereof, was prepared, executed and deposited with coun¬ 
sel for defendants, Basiliko, who retains such original. 

4. Almost immediately thereafter, however, plaintiff 
disputed the validity of the aforesaid praecipe, and de¬ 
fendants, accordingly have refrained from filing the same, 
until such time as the Court herein could pass upon the 

propriety of permitting it to be filed. 

231 5. In due course, plaintiff formalized all of his 

disputes remaining in this cause with defendants, 
Basiliko, in motion form, and was accorded and received 
a full and complete hearing upon the same at which plain¬ 
tiff tendered testimony which was duly received .by the 
Court Upon conclusion thereof, the Court found ad¬ 
versely to plaintiff and duly entered its order herein, one 
of the provisions of which is that the stipulation or agree¬ 
ment entered into between the plaintiff and defendant, 
Nick Basiliko, dated July 1, 1954 is legal and valid. 


A 


A 


6. Defendants, under the Buies of this Court, and 
under the Federal Bnles of Civil Procedure, are entitled 
to have the terms and conditions of the stipulation en¬ 
tered into between themselves and plaintiff made fully 
effective by being permitted to file the praecipe of settle¬ 
ment and dismissal heretofore executed, duly filed herein. 

WHITEFORD, HART, ‘CAEMODY & WILSON 

By /s/ Harry L. Ryan, Jr. 

Harry L. Ryan, Jr., 

815 - 15th Street, N. W. 
Washington, D. C. 

Attorneys for Defendants, 
Basiliko, 


251 Filed Mar 1 1955 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 1st day of March, 1955, that 
plaintiff, Max Tendler, hereby appeals to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 1st day 
of March, 1955 in favor of defendants Nick and Helen 
Basiliko against said plaintiff, Max Tendler. 

/s/ Max Tendler, 

Plaintiff 
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APPELLANT'S REPLY BRIEF 

SUMMARY OF ARGUMENT 

Appellees base their defense to the appeal solely upon 
the validity of the “agreement” or so-called “stipulation” 
of July 1, 1954. Their argument, in effect is, since ap¬ 
pellant made a Motion To Clarify The Record coupled 
with a Motion to Declare The Agreement Invalid, and 
since there was no sufficient showing on this motion to 
declare the agreement invalid, that appellant was there¬ 
after precluded from urging any other defense to appel¬ 
lee’s motion To Require Plaintiff To Complete Settle¬ 
ment. 

Appellees cite no facts, nor rules nor laws to support 
any waiver or estoppel of such defenses. 

Appellees cite no facts to avoid the rescission of the 
alleged “settlement agreement” of July 1, 1954, covered 
adequately in Appellant’s Brief and Appendix. 
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Appellees attempt to divert the Court’s attention 
away from the principal points in this appeal. They are: 
(!) that there never has been an adjudication of the 
merits of appellant’s claim for damages, nor (2) of ap¬ 
pellant’s defenses to appellees’ cross-action for specific 
performance filed 1 under the guise of a Motion to Require 
Plaintiff To Complete Settlement and of an improperly 
alleged “settlement agreement”, “stipulation” or accord 
and satisfaction, later filed under the guise of a Motion 
For Leave To File Praecipe of Dismissal. Appellees at¬ 
tempt this diversion in several ingenious ways—most 
recently, in their brief, by arguing repeatedly the validity 
of one of the “settlement agreements”. They meticu¬ 
lously avoid the other agreements and the issues of fraud 
and bad faith, their lack of performance of conditions 
precedent to dismissal, and the denials and avoidances 
presumed under Rule 8d and specifically urged. They 
have even gone so far as to risk a citation for contempt 
of Court for refusal to respond to a notice and subpoena 
for the taking of appellees’ deposition on the questions 
of bad faith in the making of the alleged “settlement 
agreement”, the wrongful recording of a fee simple deed 
when the alleged “settlement agreement” provided for a 
quit claim deed, the breach of trust and escrow in use of 
the deed and alleged “settlement agreement”, the moral 
and financial duress used in securing postponement of the 
settlement negotiations and other agreements and actions 
from appellant, the intention of the parties, and the finan¬ 
cial condition of the appellee, and the frame of mind of 
the appellee, which deposition was suspended by appellee 
and answer to subsequent interrogatories was refused. 
(Appellant’s Appendix 25A-28A). They, not so artfully, 
neglect to answer appellant’s points that fundamental and 
important factual issues have been directly raised but 
have never been adjudicated. 
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It was entirely proper that the validity of the alleged 
“settlement agreement” and other agreements and orders 
be brought up for determination first under a proper mo¬ 
tion which here involved a Motion To Clarify The Record 
(Appellees’ App. 10A). If an alleged agreement and or¬ 
ders are invalid, other defenses thereto need not be 
urged. Defenses of avoidance and reformation would 
apply only when the agreement is valid, leaving issues of 
material fact, the most important of which are: fraud, 
bad faith, interpretation and intention. 

Any determination of a case in which, by the proceed¬ 
ings, fraud, lack of good' faith and inequity are taken as 
admitted, but which gives the wrongdoer the benefit of 
his admitted fraud, requires reversal. A reversal is par¬ 
ticularly required when a dismissal is entered, not under 
the Court’s sound discretion on pleadings, legal presump¬ 
tions and affidavits and facts of record, but solely on a 
provision in an alleged 1 and denied and avoided “settle¬ 
ment agreement” or “stipulation” between counsel 

ARGUMENT 

1. There has never been an adjudication of the dam¬ 
ages claimed by appellant. 

Appellant’s claim for damages for fraud has never been 
adjudicated. Whereas rescission of the purchase contract 
may have been accomplished the damages claimed have 
not been treated at all. 

2. The District Court has so far only adjudicated that 
the agreement of July 1, 1954 is not on its face an invalid 
agreement. 

And that adjudication is not a final one. This was tne 
only question concerning this agreement presented to the 
Court under appellant’s Motion To Clarify The Record. 
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(Appellees’ App. 10A). The order of January 19, 1955 
merely states that the appellant did not, up to that time, 
make a showing that the July 1, 1954 agreement was in¬ 
valid'. (Appellees’ App. 20A). The Court specifically 
stated that the defenses to the agreement were not be¬ 
fore him and ruled that the matter be referred back for 
pre-trial and trial. The Court ruled: 

“That leaves the matter in this posture: There 
are many counter-motions in this case. There have 
been tendered what purport to be findings of fact 
and conclusions of law based upon the broad premise 
that this arbitration is controlling. 

Those are matters which are not before me, but I 
think the case ought to be set down so that the mat¬ 
ter can be settled and findings of fact determined. 
There are is sites which will be advanced for an early 
trial so that the matter may be settled. Land title 
records should not be cut off from a base and held 
in the air” (Appellees’ App. 19A-20A). (Emphasis 
supplied) 

At that time appellees realized that the defenses would 
be urged and, in an attempt to circumvent consideration 
of the defenses, filed on January 26, 1955, only 2 days 
before the time set for pre-trial and for argument 
of Appellees’ Motion To Require Plaintiff To Com¬ 
plete Settlement, their motion for leave to file a 6y 2 
month old praecipe of dismissal, in effect another action 
for specific performance of the alleged settlement agree¬ 
ment. Appellees relied on the praecipe as the “stipula¬ 
tion”, not upon the July 1, 1954 alleged agreement, which 
was not in itself and without performance -of others of 
its terms a stipulation for dismissal. Under Rule 41 (a) 
F.R.C.P. even a praecipe is not a stipulation for dismis¬ 
sal Appellees admit escrow deposit (Appellant’s App. 
57A) but fail to show performance of conditions prece¬ 
dent to filing. Appellees also admit countermand of the 
escrow (Appellant’s App. 16A). 
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Judge Holtzoff, the pre-trial judge, after permitting 
withdrawal of appellees’ Motion to Require Plaintiff to 
Complete Settlement 

“Mr. Tendler: If your Honor please, there is 
another point, that during the argument on this 
Motion defendant, Basiliko, withdrew the motion to 
require settlement. Now, withdrew the motion to re¬ 
quire settlement under which a restraining order was 
issued and under which a preliminary injunction was 
issued. 

I would like to have the order direct the Clerk to 
make the entry of withdrawal of that motion to re¬ 
quire plaintiff to complete settlement. 

• • • • 

“Mr. Tendler: Well if the motion to require plain¬ 
tiff to complete settlement has been withdrawn— 

““THE COURT: 'Very well. It is withdrawn.” 

(Appellant’s App. 58A) 

considered Appellees’ Motion for Leave to File a (6% 
months old) Praecipe For Dismissal (Appellant’s App. 
58A). In the course of the hearing on this motion Judge 
Holtzoff concluded that the defenses to the so-called “stip¬ 
ulation”, including conditions precedent to dismissal were 
not before him and he refused to make findings or to 
determine the case on the merits: 

“Mr. Tendler: Well it is material in this respect, 
if your Honor please, as to whether or not there 
should be findings. 

“THE COURT: Well there will be no findings be¬ 
cause there are no findings on motions, Mr. Tendler. 
I have ruled on that 

• • • • 

“THE COURT: I have it before me. Where is 
there a provision for findings? There is a provision 
for findings if the Court renders judgment on the 
merits. I marked it “dismissed”, and I am not 

granting judgment on the merits. 

• • « • 


“Mr. Tendler: Yes, I will try to mate it prompt¬ 
ly. This is not a motion on judgment on pleadings 
where no findings are required. 

“THE COURT: Now, I do not think I can hear 
any more. I am not going to make any findings. I 
am just marking this action “dismissed”, .because the 
Agreement provides it shall be dismissed.” : (Appel¬ 
lant’s App. 55A-56A). 

Judge Holtzoff refused to find that the case had been 
settled: 

“THE COURT: I am just making this order on 
the basis of the clause of the agreement that the ac¬ 
tion shall be marked “dismissed” and I do not think 
it should be marked “settled and dismissed”. (Ap¬ 
pellants’ App. 57A) 

Judge Holtzoff did not consider nor find that appellees 
had performed conditions precedent 

“THE COURT: I do want to ask you this ques¬ 
tion, 'Mr. Ryan. What do you say about Mr. Tend- 
ler’s statement that he is still liable on those second 
trust notes and does not have the property and so 

forth?” (Appellant’s App. 39A) 

• • • • 

“Mr. Ryan: He is not liable. They have been 
marked paid and cancelled and they have been ex¬ 
hibited to the Court, and they will be released the 
moment Mr. Tendler lets the trustees out of the case. 
They refuse to do it until he does.” (Appellant’s 
App. 40A) 

• • • •• 

“Mr. Tendler: If your Honor please, before yon 
go into the next motion may I ask the privilege of 
having the Reporter read back your Honor’s ques¬ 
tion concerning the release of the first, second and 
third trusts and the answer to your Honor’s ques- 
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“Mr. Tendler: Yes your Honor was interested, 
however, by his question as to whether these first, 
second, and third trusts— 

“THE COURT: Well that was a side issue. 

“Mr. Tendler: That was what? (Emphasis sup¬ 
plied) 

“THE COURT: What do you want to say about 
it? 

“Mr. Tendler: The answer to that question may 
have affected your Honor’s judgment. I would like— 
. “THE COURT: No, it did not. 

(Appellant’s App. 42A) 

Judge Holtzoff, in fact, refused to find performance of 
conditions precedent, contrary to the bald mis-statement 
in Appellees’ Brief that Judge Holtzoff found Appellee 
had fully complied with all necessary requirements of the 
July 1, 1954 Agreement (Appellees’ Brief, p. 10). The 
Court specifically refused to make such a finding and 
based his dismissal on one isolated provision of the al¬ 
leged agreement. 

“THE COURT: Now, I would like to have you 
reframe the Order, Mr. Ryan, so as to leave out any 
expression of opinion or any finding on my part that 
the agreement has been complied with.” (Appel¬ 
lant’s App. 57A) 

A prior order of the Court (the Preliminary Injunction 
of July 20, 1954) directed that the case be dismissed 

“Upon fuU compliance herewith and with the terms 
and conditions Off the Agreement of Jnhy 1 , 1954, 
(emphasis supplied), herein before referred to, this 
action shall stand dismissed with prejudice as to de¬ 
fendants, Basiliko.” 

(Appellees’ App. 10A) 

The action of Judge Holtzoff did not constitute an ex¬ 
ercise of his judicial discretion, but merely followed one 
provision of an alleged agreement without relation to any 
other provisions in the agreement or other factors in the 
case and merely because he felt the attorneys had con- 


t 


i 




8 


eluded between themselves that the case should be dis¬ 
missed. (Appellants’ App. 61A). Judge Holtzoff even 
suggested that appellant sign the praecipe for dismissal 
to effect a reconfirmance of a rescinded “stipulation” 
(Appellant’s App. 67A). But Judge Holtzoff also stated 
that an injustice had been done appellant (Appellant’s 
App. 69A). 

In the case of Laughlin v. Behrens 73 App. D.C. 136, 
118 F 2d 193 (1939) the parties entered into a stipulation 
during the course of litigation that if plaintiff would pay 
the agreed amount by a certain date defendant would re¬ 
convey certain property but if plaintiff did not pay at 
that time the action would be dismissed. The court sanc¬ 
tioned this agreement. At the appointed time plaintiff 
did not have the money but asked the Court in the exer¬ 
cise of its equitable power to postpone the time. The 
Court refused and dismissed the Action on the basis that 
the Court was bound by the Stipulation. On appeal the 
dismissal was reversed on the basis that where justice 
requires it a court may set aside a stipulation, and did 
not exercise judicial discretion in holding itself bound 
by the stipulation. 

3. The judgment of February 2, 1955 for $135.99 was 
a nugatory order made while under the preliminary in¬ 
junction the matter was to be held in status quo. 

After dismissing “without prejudice”, indicating that 
he was not determining the merits but merely attempting 
to straighten out the procedures and pleadings, and when, 
therefore, ostensibly, there was no longer any action 
pending before the Court, Judge Holtzoff considered a 
motion for judgment for $135.99 on the arbitrator’s find¬ 
ings that this was the amount of the water bill to be 
adjusted between the parties. (Appellant’s App. 58A). 
This judgment was entered February 2, 1955, after the 
appellant’s action was dismissed on January 28, 1955 and 
was therefore a nugatory order. Appellant objected at 
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the hearing on the motion that since the motion to com¬ 
plete settlement had been withdrawn the arbitration must 
be stricken (Appellant’s App. 58A). 

Furthermore, arguendo, if the judgment of February 
2, 1955 is intended to be a judgment on the merits of 
Appellees’ Motion to Require Plaintiff To Complete Set¬ 
tlement (specific performance) and the Preliminary In¬ 
junction of July 20, 1954 issued thereunder, the judgment 
does not comply with the provision of Rule 52 of the 
F.R.C.P. for failure to find facts as required by the rule 
and the failure and refusal to find facts of performance 
of conditions precedent, particularly: (a) release of ap¬ 
pellant from the credit burden of over $325,000 in 1st, 
2d, and 3rd trust obligations (the word waiver was used 
in the agreement of July 1, 1954, but written release of 
Appellant’s credit position was intended as admitted by 
Appellees) (Appellee App. 5A), (b) return of the money 
(over $50,000), fraudulently obtained by appellees from 
the title company so that they could purchase the prop¬ 
erty to convey to appellant (Appellant’s App. 62A, 63A), 

“Mr. Tendler: Well, as the affidavit in opposition 
shows, that that agreement, together with a deed, if 
your Honor please, together with a deed and together 
with a praecipe of dismissal was left—was not deliv¬ 
ered, but was deposited, and plaintiff—and Defendant 
Basiliko’s motion so says that it was deposited with 
him. 

There was no delivery of that contract. There was 
no delivery of that deed. There was no delivery of 
that praecipe. That was left on deposit with De¬ 
fendant Basiliko’s attorney for him to hold under— 
and to be filed only under certain conditions. 

“TEE COURT: Well, is there any provision in 
the agreement that he hold in escrow— 

“Mr. Tendler: No, sir, there is not. Now, my 
affidavit that I filed this morning—[But escrow of 
praecipe is admitted see Appellant’s Appendix 57A] 


i 
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“THE COURT: Yes. I have it before me. 

“Mr. Tendler: Paragraph 12: 4 Plaintiff does not 
now and never has consented to the filing of said 
praecipe and never had any intention other than of 
authorizing the filing of said praecipe only when the 
money he deposited with the District Title Insurance 
Company, and by it wrongfully used for defendants’ 
Basiliko account to pay for the property so that De¬ 
fendants Basiliko would have title to convey to Plain¬ 
tiff, was returned by Basiliko to Plaintiff, plus all 
other sums spent by Plaintiff under his purchase 
contract &xici * * * 

“THE COURT: Well, I have read the affidavit. 

“Mr. Tendler: Now the point is that there has 
been no allegation of compliance with the terms of 
the contract on Basiliko’s part.” 

which facts were impossible to find because (1) appellees 
admitted impossibility to release appellant from the trusts 
(Appellees’ App. 5A), (2) Appellees therefore made no 
tender (Appellant’s App. 45A), and (3) appellant is still 
liable for approximately $175,000 under the first trust 
notes which appellant assumed (Appellees’ App. 5A and 
Appellant’s App. 45A), (the waiver of a non-existent 
right or of an illegal right is not consideration for a dis¬ 
missal (covered in Appellant’s Brief, page 8 & 9)), and 
(4) there has been no return of the approximately $50,000, 
nor has there been a determination that the order of 
July 20, 1954, did not require appellees to return the 
$50,000 to appellant, nor that a final injunction if one is 
issued, will not require the return of the $50,000. 

Further, if the initialed penciled memo of July 16, 1954, 
the only copy of which is in appellees’ possession (Appel¬ 
lant’s App. 35A) constitutes a substitute agreement for 
settlement which is the basis for the Preliminary Injunc¬ 
tion of July 20, 1954, then there should be findings to 
that effect. Then the dismissal and Judgment of Febru¬ 
ary 2, 1955 for $135.99 on the basis of the provision in 
the July 1, 1954, alleged agreement, which contained no 
provision for arbitration, would surely be inconsistent and 
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erroneous, since the earlier alleged “stipulation” for dis¬ 
missal conclusively and irrevocably would have been re¬ 
scinded. However, Judge Holtzoff ruled that the initialed 
penciled memo of July 16, 1954, did not constitute an 
agreement (Appellant’s App. 35A) and clearly indicated 
that he did not consider this action of the parties in ar¬ 
riving at his decision to dismiss or to grant judgment for 
$135.99: 

“THE COURT: Well, this is only a suggestion. 

I do not think this has any force before the Court. 

• • •. (Appellants App. 35A). 

% 

raising the question of the authority of appellant’s then 
counsel to consent to an order for the Preliminary Injunc¬ 
tion contrary to the specifically expressed intention of 
appellant (Appellant’s App. 34A). An attorney has no 
power without express authority to compromise or settle 
his client’s claims and such authority is not implied in 
a mere retainer. Ashley v. Atlas Mfg. Co. 7 F.R.D. 77 
aflr’d 82 U.S. App. D.C. 399, 166 F 2d 209 (1946), Preven¬ 
der v. Hahn 36 Fed. Supp. 952 (D.C.S.D.N.Y., 1941). 

i 

Appellant has not abandoned his appeal from the judg¬ 
ment of February 2, 1955 (record p. 243). It was assumed I 
that, under the rules of this Court, the matter would be 
covered in the Court’s opinion and mandate to the Dis¬ 
trict Court. 

i 

I 

The difficulty lies in the cloud on title created by the j 
Arbitrator’s finding that the Portland property was not j 
owned by appellant, though he held record title, but was 
owned by the T.V.T. Corporation (Appellant’s App. 
13A). The Judgment of February 2, 1955, may be taken 
as an affirmance of that finding. In this connection it 
is important to note that the July 1, 1954 alleged agree- j 
ment provides for a quit claim deed (Appellant’s App. !' 
11A), indicating Appellees’ knowledge of T.V.T. Corpora- j 
tion interest in the property, while the deed drafted by 
appellees’ counsel and signed by appellant and his wife j 
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and wrongfully recorded by appellees was a fee simple 
deed. (Appellant’s App. 43A, 44A). The question of in¬ 
tent to receive or convey quit claim or fee simple, to re¬ 
lease from trust obligations, and to return and receive 
return of the $50,000 has been raised by appellant but 
never adjudicated (Appellant’s App. 45A, 49A.). 

CONCLUSION 

The dismissal of appellant’s claim for damages while 
giving the appellees the property and permitting them to 
retain the $50,000, both of which they obtained by their 
own admitted fraud, bad faith and other wrongs, in face 
of Judge Holtzoff’s own pronouncement that his action 
amounted to a violation of substantial justice (Appel¬ 
lant’s App. 68A, 69A), has prejudiced and continues 
to prejudice appellant’s and appellant’s family’s life, 
work, savings and earnings, as does the judgment 
of February 2, 1955 for $135.99, if not corrected by this 
Court. Had appellees filed proper plea of accord' and 
satisfaction or an action for specific performance, the 
issues of fact that remain in this case wrnuld have been 
presented in an orderly fashion and been determined by 
jury trial as required, and the advantages resulting to 
appellee by his own wrong and the prejudice to appellant 
would have been avoided. The procedures invoked by 
appellee, in addition to being improper, have assisted 
him, to this point of time, in avoiding determination of 
issues which he knows will go against him. 

LAWYER AS PARTY LITIGANT 

During proceedings below and now here appellees’ 
counsel has pointed to appellant as a lawyer-party liti¬ 
gant to indicate there should be applied extra burdens on 
a lawyer-party litigant—unfortunately this influence ap¬ 
pears to have been felt by several of the judges consid¬ 
ering motions below, until the influence of this issue was 
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flatly brought to Judge HoltzofPs attention. In discuss¬ 
ing his remark that lawyers should not engage in real 
estate transactions (Appellant’s App. 70A), Judge Holtz- 
off finally agreed that a lawyer-party litigant needs more 
protection from the Court than the usual litigant because 
the lawyer—can not deal at the “level of the market 
place” and must hold himself to the highest level of ethics 
.(Transcript March 3, p. 65). The lawyer must rely 
on the law’s and Court’s protection and not on the 
type of fraud and bad faith practiced by appellee. In 
this case, the Court below in several instances accorded 
appellant less than the procedural protections required 
and prescribed for proper administration of justice and 
a fair trial. 

Respectfully submitted, 


Mat Tendleb 
Pro Se 


